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1. INTRODUCTION 


This is the first annual report of the Canadian International Trade Tribunal (the CITT) pursuant 
to section 41 of the Canadian International Trade Tribunal Act (the Act). 


The CITT is an independent quasi-judicial body which reports to Parliament through the 
Minister of Finance. 


The Act which established the CITT and dissolved the Canadian Import Tribunal (the CIT), the 
Tariff Board (TAR) and the Textile and Clothing Board (the TCB) received Royal Assent on 
September 13, 1988. Sections of the Act establishing the corporate structure of the CITT were 
proclaimed on September 15, 1988. Sections of the Act giving the CITT operational 
responsibilities and dissolving the CIT, TAR and the TCB came into force on December 31, 1988. 
Thus, this first annual report covers only a three-month period. 


The CITT took over all the inquiry and appeal functions of TAR, the CIT and the TCB. It is 
responsible for conducting the general economic, trade, injury and tariff-related inquiries 
previously carried out by the three predecessor organizations. It is also responsible for hearing, 
determining and ruling on appeals, primarily of customs and excise decisions made by the 
Minister or by the Deputy Minister of National Revenue, previously carried out by TAR; and 
for hearing and determining issues pursuant to other acts, primarily injury determinations 
resulting from anti-dumping and countervailing actions previously carried out by the CIT. In 
addition, the CITT will consider injury complaints from all Canadian goods producers and 
conduct safeguard inquiries as provided for by the Act. This producer-requested "direct access" 
to import safeguard inquiries was formerly available only to the textile and clothing industries 
through the TCB. The government's intention in amalgamating the three institutions was to 
strengthen and streamline Canada’s facilities for trade remedies and inquiries. 


The main legislation governing the work of the CITT is the Canadian International Trade Tribunal 
Act and its Regulations, the CITT Rules of Procedure, the Special Import Measures Act, the Customs 
Act, the Excise Tax Act and the Canada-USA Free Trade Agreement Act. 


The CITT carries out its statutory responsibilities in an independent and impartial manner. It 
is not a part of a government department or agency. While the government or the Minister 
may request the CITT to conduct various enquiries, such requests are made publicly and the 
CITT decides the manner in which it will respond. 


At the date of this report, the CITT is composed of six full-time members including a Chairman 
and a Vice-Chairman, all of whom serve terms of up to five years. Members come from a 
variety of backgrounds, careers and regions. 


The CITT is supported by a staff of just over 80 people. Its principal officers are the Executive 
Director of Research, responsible for economic and financial analysis of firms, industries and 
other parties involved in CITT inquiries with a staff of approximately 37 persons; the Secretary, 
responsible for administration, relations with the public, government departments and other 
governments, and the court registrar functions of the CITT with a staff of approximately 
34 persons; and the General Counsel, responsible for the provision of legal services to the CITT 
with a staff of six lawyers and support staff. 


MEMBERS OF THE CITT 


Mr. Coleman was born in Montréal and raised in Toronto. 
He received his B.A. from the University of Toronto and his 
M.A. from Carleton University in Ottawa. He came to the 
CITT from the Department of Finance, where he was the 
Assistant Deputy Minister, International Trade and Finance. 
He joined the Public Service in 1967 and the Department of 
Finance in 1968. During his career, he also served in 
Washington with the Canadian Executive Director to the IMF 
and in Paris in the Canadian delegation to the OECD. He 
and his wife, Margaret, have three children. 


John C. Coleman 
Chairman 


Mr. Bertrand is from Montréal. He studied law and 
economics at the Université de Montréal, at the London 
School of Economics and at Harvard University. He was a 
professor of law at the Université de Montréal before joining 
the Department of Consumer and Corporate Affairs as 
Assistant Deputy Minister, Competition Policy, and Director 
of Investigation and Research under the Combines Act. In 
1981, he was appointed Chairman of the Anti-dumping 
Tribunal and of its successor, the CIT. He and his wife, 
Diane, have three grown children. 


Robert J. Bertrand, Q.C. 
Vice-Chairman 


Mr. Trudeau was born and raised in Manitoba. He obtained 
his B.A. and B. Com. at the University of Manitoba and 
subsequently completed studies in economics and public 
administration at Carleton University, where he obtained an 
M.A. in Public Administration. Prior to joining the federal 
government in 1971, he held managerial positions in 
accounting and finance with a large Canadian company at 
several locations in Ontario and Quebec. Since 1971, he has 
held positions in the Department of Regional Economic 
Expansion and was the Secretary of the Anti-dumping 
Tribunal and of its successor, the CIT. In April 1988, he was 
appointed a member of the CIT. He has three grown 
children. 


Arthur B. Trudeau 
Member 


Sidney A. Fraleigh 
Member 


W. Roy Hines 
Member 


Kathleen Macmillan 
Member 


Mr. Fraleigh is from Forest, Ontario, and is a graduate of the 
University of Guelph. He and his sons are in farming. He 
is past Chairman of both the Ontario Pork Producers 
Marketing Board and the Canadian Pork Council. 
Mr. Fraleigh was Member of Parliament for Lambton- 
Middlesex in the parliaments elected in 1979 and 1984. He 
and his wife, Vel, have five grown children. 


Mr. Hines is from Reserve, Cape Breton. He studied 
commerce at St.-Francis Xavier University and did his masters 
work in economics at the University of Ottawa. Mr. Hines 
has been a public servant for over 30 years, in Revenue 
Canada, Finance, MSERD, DRIE, and most recently in the 
Multilateral Trade Negotiations Office. Mr. Hines was also 
posted to the OECD in Paris during the mid-1970s. While 
at Finance, he became one of the architects of the Special 
Import Measures Act. He and his wife, Judy, have three 
grown sons. 


Ms. Macmillan is from Ottawa. She did her B.A. in 
economics at Queen's University and her M.A. at the 
University of Alberta. As an economist and policy analyst 
she has published widely. She has worked for the Economic 
Council of Canada, the Alberta Economic Development, the 
Canada West Foundation and, most recently, the C.D. Howe 
Institute. Ms. Macmillan and her husband, Graham, have 
two young sons. 


Robert J. Martin 
Secretary 


Ronald W. Erdmann 
Executive Director of Research 


Louise Sabourin-Hébert, Q.C. 
General Counsel 


SENIOR OFFICERS 


Mr. Martin studied economics at the University of Toronto 
where he obtained a B.A., and accounting and _ political 
science at Carleton University in Ottawa and subsequently 
became a Certified Management Accountant (CMA). He has 
been in the Federal Public Service since 1962 with the 
majority of his service with the International Branch of the 
Finance Department from which he was seconded to External 


Affairs, from 1977 to 1981, as Alternate Representative to the 


GATT in Geneva and, from 1986 to 1988, for the Canada- 
USA Free Trade Negotiations. He and his wife, Carol, have 
two grown children. 


Mr. Erdmann is from Toronto. He obtained his B. Com. and 
M.A. in economics at the University of Toronto. He has 
been in the Federal Public Service since 1969, working 
primarily in the resource policy area at Finance and, from 
1975 to 1988, at Energy, Mines and Resources. He and his 
wife, Maureen, have three children. 


Mrs. Sabourin-Hébert received an LL.L from the Université 
de Montréal and an LL.M. from the University of Ottawa. 
She came to the CITT in 1989 from the federal Department 
of Justice which she joined in 1974. Since 1974, she has held 
positions in the Department of Justice, in the Policy Planning 
and Research Branch, and in the Department of Justice legal 
divisions of the Departments of Indian and Northern Affairs, 
Environment and the Treasury Board. 


| CHAIRMAN | 
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The Act states that hearings, conducted by panels of three members or more, should be carried 
out as "informally and expeditiously" as possible. The CITT has the power to subpoena 
witnesses and require parties to submit documents, even when these are confidential. The Act 
contains provisions that strictly control access to confidential documents. 


In virtually all of its fields of jurisdiction, the CITT conducts hearings open to the public. These 
are normally held in Ottawa, Ontario, but, when appropriate, may take place anywhere in 
Canada. 


The CITT is located in Ottawa and occupies the offices and hearing rooms previously used by 
TAR and the CIT. 


The CITT is the main quasi-judicial institution in Canada's trade remedy system. On the 
administrative side, important components include Revenue Canada - Customs and Excise, and 
the Special Trade Relations Bureau of External Affairs. Decisions of the CITT can be appealed 
to the Federal Court of Canada, to GATT dispute settlement panels, and, where anti-dumping 
and countervailing duty cases involve American trade, to binational panels which are provided 
for under the Canada-USA Free Trade Agreement. 


The CITT has both quasi-judicial and advisory functions, and a number of its fields of 
jurisdiction fall into each category. 


Quasi-Judicial Functions 
For two of its programs, the CITT acts as an administrative court. These are: 
(a) Appeals from Customs and Excise Decisions 


In this program, formerly conducted by TAR, the CITT acts virtually as a court of easy access, 
offering recourse to those who wish to contest Revenue Canada decisions on customs, excise 
and related matters. Appeal procedures are informal and accessible to individuals and small 
businesses. 


(b) Dumping and Subsidizing Injury Inquiries 


In this program, inherited from the CIT, the CITT conducts inquiries and makes findings on 
whether or not imported goods, which Revenue Canada has found to be dumped or subsidized, 
are causing "material injury" to Canadian production of such goods. If the CITT finds injury, 
Revenue Canada levies on the imported goods anti-dumping or countervailing duties equal to 
the margin of dumping or the subsidy. 


Advisory Functions 


In a number of its fields of jurisdiction, the CITT acts almost as a standing commission of 
inquiry with powers to conduct research, find facts, hold public hearings and report on a broad 
range of trade-related matters. These responsibilities relate to various import safeguard inquiries 
and general inquiries into trade and tariff matters. They are: 


(a) Import Safeguard Inquiries 
- Import Safeguard Complaints by Domestic Producers 


This program, sometimes called "direct access," is new. Previously, direct access was only 
available through the TCB, and limited to the textile and clothing industries. 


Under this program, Canadian producers, if they form a "major proportion" of an industry and 
furnish the CITT with a "properly documented complaint," have the right to have the CITT 
conduct an inquiry into whether goods, like or directly competitive with those which they 
produce, are being imported in such quantities as to cause, or threaten, serious injury to 
Canadian production. 


The CITT must conduct an inquiry and report its finding to the government. The government 
then must decide whether to provide relief to the Canadian industry, if the CITT has found 
injury. The government has the option also, if the CITT has undertaken a producer-directed 
inquiry, to ask it to make recommendations, if the CITT finds injury. 


- Import Safeguard Complaints Concerning the GPT or CARIBCAN 


As part of its policy to promate economic development in developing countries, the government 
applies under its General Preferential Tariff (GPT) Program a reduced import tariff to the 
products of more than 150 countries. Under CARIBCAN, the government provides duty-free 
access for most products exported to Canada by the Commonwealth Caribbean countries. 


Producers who believe they are being injured or threatened with injury by imports receiving 
GPT or CARIBCAN preferences may ask the CITT to conduct a safeguard inquiry. If, on the 
basis of the producer's properly documented complaint, the CITT feels there is prima facie 
evidence of injury, it must conduct an inquiry and report on whether there is injury to 
Canadian production as a result of the GPT or CARIBCAN. If the CITT finds injury, it is up 
to the government to decide whether or not to remove or modify the GPT or CARIBCAN 
preference. This program was carried out formerly by TAR. 


- Import Safeguard Inquiries Referred by Government 


If the government considers that imports of a particular product are causing or threatening to 
cause "serious injury" to Canadian producers of that product, it may ask the CITT to conduct 
an inquiry into, and report on, whether injury has occurred or is likely to occur. The 
government may also ask the CITT to make recommendations, if it finds serious injury, on 
how that injury might be alleviated, for example, by import quotas or surcharges or by 
adjustment assistance measures. The decision on whether to provide relief rests with the 
government. In the past, both the CIT and the TCB could be asked by the government to 
conduct such inquiries. 


(b) General Inquiries into Economic, Trade and Tariff Matters 


The government may ask the CITT to conduct an inquiry and to report on any matter relating 
to the economic, trade or commercial interests of Canada. The Minister of Finance also may ask 
the CITT to conduct an inquiry and report on any tariff-related matter including any such 
matter which concerns the international rights and obligations of Canada. 


The three predecessor bodies could undertake general trade and tariff inquiries at the request 
of the government. The CITT's powers are broader, covering not simply import trade, but any 
matter relating to trade which affects Canada's economic and commercial situation, and 
negotiating interests. . 


When the CITT conducts a general inquiry of this sort, it will normally invite written 
submissions from interested parties, publish its own background papers and hold public hearings 
as a means of getting out into the open all the facts and opinions which are relevant to the 
inquiry. 


2. OVERVIEW OF CANADIAN INTERNATIONAL TRADE TRIBUNAL ACTIVITIES 
FROM JANUARY 1, 1989, TO MARCH 31, 1989 


Between January 1, 1989, and March 31, 1989, the CITT issued ten decisions relating to appeals, 
reviews, material injury inquiries and petitions under GPT or CARIBCAN. It also issued 
nineteen Notices of Expiry for findings scheduled to expire on November 30, 1989. 


Brief summaries of the activities follow. 


Appeals of Customs and Excise Decisions 


During the three months, four decisions were rendered by the CITT; three referred to appeals 
made under the Customs Act and one, to an appeal made under the Special Import Measures Act. 
The CITT's decisions and appeals heard until March 31, 1989, are summarized in Section 3. 


Reviews of Anti-Dumping and Countervailing Duty Findings 


The CITT continued without amendment one finding of material injury during the three-month 
period. In addition, it issued nineteen Notices of Expiry for findings scheduled to expire on 
November 30, 1989. A summary of the review finding and a list of the Notices of Expiry can 
be found in Section 4. 


Anti-Dumping and Countervailing Duty Injury Inquiries 


In January and February 1989, the CITT issued two no material injury findings, summaries of 
which are found in Section 5. 


Ruling on Who is Importer 


In March 1989, the CITT held a public hearing relating to the making of a ruling on who was 
the importer in Canada of certain goods. This request for a ruling was made to the CIT on 
December 30, 1988. The status of this request at March 31, 1989, is shown in Section 6. 


Import Safeguard Petitions Under GPT or CARIBCAN 


The CITT published three reports with respect to petitions for safeguard action concerning 
(1) rubber footwear, (2) musical instrument amplifiers; loudspeakers and mixing consoles for use 
with either musical instruments or microphones, and (3) uncoated biaxially oriented 
polypropylene (BOPP) film of a thickness of 0.025 mm or less. The CITT's decisions on the 
above-mentioned petitions are summarized in Section 7. 


Textile Tariff Inquiry 


The CITT is undertaking an inquiry concerning reductions in tariffs for textile products. On 
February 6, 1989, the CITT received a letter from the Honourable Michael H. Wilson, Minister 
of Finance, directing it under section 19 of the Act to provide advice by December 31, 1989, on 
the government's announced plan to reduce tariffs on textile products. Additional information 
concerning this inquiry can be found in Section 5. 


N.B. The summaries of findings issued by the CITT, provided hereafter, has been prepared for general 


information purposes only. Reference should be made to the text of the findings for the precise 
wording. 


3. APPEALS OF REVENUE CANADA (CUSTOMS AND EXCISE) DECISIONS 


Under the provisions of subsection 16(c) of the Act, the CITT can hear, determine and deal with 
all appeals that, pursuant to the Customs Act, the Excise Tax Act, the Special Import Measures Act 
and the Energy Administration Act, may be made to the CITT, and all matters related thereto. 


A summary of each appeal heard or rendered follows. 


DECISIONS RENDERED 
Customs Act 


Decision Rendered January 3, 1989, Appeal No. 2982, IPSCO Inc., Heard October 31 and 
November 1, 1988 


Customs Act - Customs Tariff - Tariff Classification - Whether seamless "green" tubes are "Pipes 
or tubes of iron or steel, commonly known as 'oil country goods' ... for use in connection with 
natural gas or oil wells" under tariff item 39905-1, or "Materials for use in the manufacture 
of ..." such goods, under tariff item 39915-1. 

Decision of the CITT: The appeal is dismissed and the CITT declares that the seamless "green" 
tubes imported from Mexico under Calgary entry no. A059009 dated January 26, 1987, are to be 
classified under tariff item 39905-1 as Pipes or tubes of iron or steel, commonly known as "oil country 
goods" ... for use in connection with natural gas or oil wells. 


Decision Rendered March 2, 1989, Appeal Nos. 2914, 2928, 2948, Cassidy's Ltd. Heard 
December 13, 14 and 21, 1988 


Customs Act - Tariff Classification of goods described as dinnerware, plate and bowl sets, 
porcelain mugs, stoneware mugs, coffee mugs, porcelain tableware and porcelain dinnerware - 
Whether these goods should be classified as porcelain or semi-porcelain products under tariff 
item 28700-1 or stoneware products, n.o.p. under tariff item 28800-1. 

Decision of the CITT (majority): The appeals are allowed and it is declared that the subject 
goods described as plate and bowl sets, tableware, dinnerware, porcelain mugs, dinner sets, 
stoneware mugs, porcelain plates and bowl sets, white body porcelain mugs, porcelain 
dinnerware, porcelain tableware and coffee mugs, imported into Canada from South Korea 
under entry numbers, dates and at Ports of entry as mentioned in the Deputy Minister's 
decisions on file, must be classified under tariff item 28700-1 as tableware of porcelain. 


Decision Rendered March 10, 1989, Appeal No. 2673, Burroughs Wellcome Inc., Heard 
November 30 and December 1, 1988 


Customs Act - Tariff Classification of acyclovir, the active ingredient in Zovirax - Whether as a 
nucleoside under tariff item 92935-8 or as a heterocyclic compound under tariff item 92935-1. 
Decision of the CITT: The appeal is allowed and it is declared that the product known as 
acyclovir, imported from Dartford, Kent, United Kingdom, through the port of Mirabel, Quebec, 
under entry number L108320 on February 3, 1986, is a nucleoside and must be classified as: 
Nucleic acids, nucleic acid components, namely: ... Nucleosides ... under tariff item 92935-8. 


10 


Special Import Measures Act 
Decision Rendered March 31, 1989, Appeal No. 2929, Sanderson-Newbould Limited 


Special Import Measures Act - Anti-Dumping Duty - Whether alloy steel bars entered under 
Toronto entry nos. A216163, A295046, A227605, E737399 and A205006 and Montréal entry 
no. A505791, in February 1985 to July 1986, are the same description as goods to which the 
finding of the Anti-dumping Tribunal (now known as the CITT) applies and, if so, are subject 
to anti-dumping duty. 

Decision of the CITT: The CITT, pursuant to section 61 of the Special Import Measures Act, 
heard an appeal in respect of six shipments of alloy tool steel bars imported by Sanderson- 
Newbould Limited from Sanderson Kayser Limited of Sheffield, England, through the ports of 
Montréal, Quebec, and Toronto, Ontario, during the period of December 4, 1985, to July 15, 1986, 
and declares, pursuant to subsection 61(3) of the Special Import Measures Act, that, in respect of 
the following entry numbers (K47 References), the corresponding amount constitutes the anti- 
dumping duty refundable by the Deputy Minister of National Revenue (Customs and Excise) 
or payable by Sanderson-Newbould Limited. 


K47 Reference Entry Number Anti-Dumping Duty 
KT 10005 A216163 $ 4,752.41 Refundable 
KT 10008 A295046 $ 667.71 Refundable 
KT 10076 A227605 $ 2,507.62 Refundable 
KT 8757 A205006 $ 5,409.04 Refundable 
KM 09349 A505791 $ 477.21 Payable 
KT 7771 E737399 NIL 


The appeal is allowed. 


APPEALS HEARD 
Customs Act 
Appeal Heard February 21, 1989, Appeal No. 2916, Antoine Boiridy 


Customs Act - Tariff Classification - Whether a 1987 Volkswagen Scirroco 16V Model 5337J4 
should be classified under tariff item 43803-1 as automobiles and motor vehicles of all kinds, 
n.o.p. or, as claimed by the appellant, under tariff item 70320-1 as goods imported by a former 
resident of Canada returning to Canada to resume residence therein after having been a resident 
of another country for a period of not less than one year, or by a resident returning after an 
absence from Canada of not less than one year, and acquired by him for personal or household 
use, and actually owned by him while abroad and in his possession and use for at least six 
months prior to his return to Canada. 


ig 


Excise Tax Act 
Appeal Heard January 14, 1989, Notice No. AET-62 


Pursuant to subsection 51.32(7) of the Excise Tax Act, the time limit for serving a Notice of 
Objection under section 51.15 of the Excise Tax Act by Le Groupe Desgagnés (1981) Inc., with 
respect to Notice of Assessment No. QUE 2663 dated February 26, 1988, is extended to 
February 4, 1989. 


Appeal Heard February 7, 1989, Appeal No. 2997, Les Presses Lithographiques Inc. 


Excise Tax Act - Assessment of Sales Tax - Whether the correct method was used to establish 
the amount of tax due and whether the penalties calculated are applicable. 


Appeal Heard February 14, 1989, Appeal No. 3074, Allan G. Cook Limited 


Excise Tax Act - Assessment of Sales Tax - Whether the value attributed by the Minister for the 
calculation of sales tax, by virtue of section 28 of the Excise Tax Act, to asphalt paving mixture 
used by the manufacturer or producer correctly reflects the actual costs of the product. 


Appeal Heard February 16, 1989, Appeal No. 2949, The Province of Prince Edward Island 


Excise Tax Act - Determination of Sales Tax - Whether culverts installed within the boundaries 
of a village but on provincial highways should qualify for the exemptions provided for 
municipalities in Schedule III, Part XII, paragraph 1(a) or (e) of the Excise Tax Act. 


Appeal Heard February 23, 1989, Appeal No. 2925, Lovell Lighting Ltd. 


Excise Tax Act - Determination of Sales Tax - Whether a conversion unit qualifies for exemption 
of tax under sections 4, 11 and 21 of Part I of Schedule V of the Excise Tax Act; under 
paragraphs 2(f) and (n) of the Construction Materials Sales Tax Regulations; and, under 
paragraph 2(g) of the Energy Conservation Equipment Exemption Regulations. 


Appeal Heard March 1, 1989, Appeal No. 3061, Federal Electric (1976) Ltd. 


Excise Tax Act - Determination of Sales Tax - Whether transformers and ancillary equipment, 
bought under the terms of a price-fixed contract signed on October 24, 1984, should be excluded 
from sales tax exemption by virtue of paragraph 1(t), Part XIII, Schedule III of the Excise Tax Act 
which came in force on February 19, 1987. 


Appeal Heard March 2, 1989, Appeal No. 2979, Sturdy Truck Body (1972) Limited 
Excise Tax Act - Assessment of Sales Tax - Whether, by virtue of section 8, Part XVII, Schedule 
III of the Excise Tax Act, certain truck bodies are designed for permanent installation on trucks 


covered by section 1, Part XVII, Schedule III of the Act, and therefore should be exempt from 
sales tax. 
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Appeal Heard March 16, 1989, Appeal No. 3031, The Geo. Cluthé Manufacturing Co. Ltd. 
Excise Tax Act - Assessment of Sales Tax - Whether a fair price on hardware and plastic products 
was established by the Minister of National Revenue for the calculation of sales tax by virtue 
of section 34 of the Excise Tax Act. 

Appeal Heard March 29, 1989, Appeal No. 3003, Bowne of Canada, Inc. 

Excise Tax Act - Determination of Sales Tax - Whether three volumes of the "Canadian Payments 


Association Directory" should be exempt from sales tax by virtue of Schedule III, Part III, section 
3 of the Excise Tax Act as a national manufacturing, industrial or trade directory. 
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4. ANTI-DUMPING AND COUNTERVAILING DUTY REVIEWS 


Subsection 16(d) of the Act and section 76 of the Special Import Measures Act provide the CITT 
with the necessary powers to review any of its prior findings of material injury, as well as those 
made by the Anti-dumping Tribunal under section 16 of the Anti-dumping Act, which were still 
in effect at December 1, 1984, and those made by the CIT under section 42 of the Special Import 
Measures Act and still in effect. In addition, this section provides the necessary mechanism by 
which parties affected by a finding can apply to the CITT for a review. 


REVIEW FINDING 
Review Finding Issued January 19, 1989, R-13-88, Paint Brushes 


The CIT, under the provisions of section 76 of the Special Import Measures Act, conducted a 
review of the finding of material injury dated June 20, 1984, made by the Anti-dumping 
Tribunal, respecting paint brushes using natural hog bristle as the filament material, and the 
components thereof known as "heads" originating in or exported from the People's Republic of 
China. 


Pursuant to subsection 76(4) of the Special Import Measures Act and paragraph 57(2)(d) of the 
Act, the CITT continued the said finding without amendment. 


NOTICE OF REVIEW 
RR-89-001, 12 Gauge Shotshells 


The CITT gave notice that it intended, pursuant to section 76 of the Special Import Measures Act, 
to review the finding of the Anti-dumping Tribunal dated September 27, 1979, concerning 12 
gauge shotshells (ammunition) originating in or exported from the Union of Soviet Socialist 
Republics, Poland, Czechoslovakia and Hungary in Inquiry No. ADT-6-79, continued in Review 
No. R-13-84 on March 20, 1985; and the finding of the CIT dated March 27, 1986, concerning 12 
gauge shotshells originating in or exported from Italy, France, Belgium and the United Kingdom 
in Inquiry No. CIT-14-85. 


The CITT was of the view that circumstances had changed sufficiently to warrant a review of 
both findings. The first finding had been in place for more than nine years. Available 
information also indicated that there had been no imports from these countries since the finding 
was issued. Moreover, the original complainants, in both inquiries, were no longer producing 
the subject goods, although there was still domestic production by new firms which have 
entered the industry in recent years. 


A public hearing relating to this review is scheduled to commence July 10, 1989. 


NOTICES OF EXPIRY OF ANTI-DUMPING AND COUNTERVAILING DUTY FINDINGS 


Under the Special Import Measures Act, which came into force on December 1, 1984, findings of 
material injury and the associated special protection in the form of anti-dumping or 
countervailing duties expire in five years unless previously reviewed and continued. The Special 
Import Measures Act is the Act under which the Department of Revenue Canada, Customs and 
Excise, the CITT and its predecessor, the CIT, investigate allegations of material injury to 
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production in Canada caused by dumped or subsidized imports. In the review section of this 
Act, a "sunset" clause was inserted. This clause requires the automatic expiry, five years later, 
of any finding of material injury then in force unless that finding has been reviewed and 
continued. As a result, nineteen of the findings in place on December 1, 1984, are due to expire 
on November 30 of this year unless they are reviewed and continued. Other findings in place 
at that time have already been reviewed and continued or rescinded. Similarly, new findings 
of material injury and the associated protection in the form of anti-dumping or countervailing. 
duties expire on their fifth anniversary in the absence of action to extend them. 


Approximately eight months before the expiry of a material injury finding, the CITT will issue 
a Notice of Expiry, just as it did in the following nineteen cases. This will allow interested 
parties either requesting or opposing the initiation of a review of a finding to make their case 
to the CITT. This policy does not deny the right of interested parties to request a review, in 
whole or in part, before a Notice of Expiry is issued. It also does not prevent the CITT from 
beginning a review on its own initiative where it believes one is warranted. 


In deciding whether or not to undertake a review, the CITT will wish to be informed about 
issues such as: 


- the changes in the supply and demand for the subject goods, including 
changes in the level and sources of imports; 


- the vulnerability of the Canadian industry to a resumption of dumping and 
the propensity to dump in Canada and elsewhere; 


- the vulnerability of the Canadian industry to subsidized imports and the 
subsidy practices of the exporting countries; and 


- the potential volume of dumped or subsidized imports, their effects on 
prices and their impact on such factors as production, sales, market share 
and profits. 


The Notice of Expiry will set out a deadline for interested parties to submit their 
representations, following which, the CITT will consider whether or not a final review is 
warranted. The CITT's decision whether or not to review will take account of arguments for 
and against conducting the review. If the CITT decides to undertake a review, all parties will 
be advised by a Notice of Review and will have an opportunity to participate in the review. 
If the CITT decides that a review is not warranted, it will issue an order to that effect giving 
reasons for its decision. Related products may be grouped in a single review to reduce the time 
and expense of the review process. 


It is not necessary for the review to be finalized before the expiry of the five-year period for the 
special protection of the anti-dumping or countervailing duties to continue. However, the 
review must be initiated before the period expires. A review can result in the rescission of an 
order or finding or its continuance with or without amendment. If the order or finding is 
continued, it is subject to a further five-year sunset provision. 


The following is a list of all the notices of expiry published in the Canada Gazette: 
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Expiry No. 


LE-89-001 


LE-89-002 


LE-89-003 


LE-89-004 


LE-89-005 


LE-89-006 


LE-89-007 


LE-89-008 


LE-89-009 


LE-89-010 


LE-89-011 


LE-89-012 
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Photo albums with self-adhesive leaves originating or exported from the Republic 
of Korea and Japan (ADT-4-74 and R-3-84). 
Date of Notice: March 9, 1989 


Hydraulic turbines for electric power generation, not including bulb type turbines, 
originating in the Union of Soviet Socialist Republics (ADT-4-76 and ADT-4B-76). 
Date of Notice: March 9, 1989 


Certain wide flange steel shapes, beams, columns or sections with a total out-to- 
out depth of less than 25 inches originating in the United Kingdom, France, 
Japan, the Republic of South Africa and Luxembourg (ADT-12-77). 

Date of Notice: March 9, 1989 


Alternating current electric generators for use with hydraulic turbines or 
water-wheels originating in or exported from Japan (ADT-11-79). 
Date of Notice: March 14, 1989 


Stainless steel strip in the AISI 400 series, excluding AISI type 409, originating in 
or exported from the Federal Republic of Germany and France (ADT-19-82). 
Date of Notice: March 14, 1989 


Stainless steel bars and stainless steel wire in cut lengths originating in or 
exported from Brazil, the Federal Republic of Germany, France, Japan, the 


_ Republic of Korea and Spain (ADT-1-83 and R-3-85). 


Date of Notice: March 15, 1989 


Certain alloy tool steel bars, plates and forgings originating in or exported from 
Brazil, the Federal Republic of Germany and Japan (ADT-2-83). 
Date of Notice: March 16, 1989 


Mold steel originating in or exported from the Federal Republic of Germany 
(ADT-3-83). 
Date of Notice: March 16, 1989 


Induction motors originating in or exported from the United States of America 
(ADT-8R-78). 
Date of Notice: March 21, 1989 


Carbon steel welded pipe originating in or exported from the Republic of Korea 
(ADT-6-83). 
Date of Notice: March 21, 1989 


Alternating current electric generators originating in or exported from Italy 
(ADT-8-83). 
Date of Notice: March 21, 1989 


Wide flange steel shapes, beams, columns or sections originating in or exported 
from Belgium, the Federal Republic of Germany and the Republic of Korea 
(ADT-9-83). 

Date of Notice: March 23, 1989 


LE-89-013 


LE-89-014 


LE-89-015 


LE-89-016 


LE-89-017 


LE-89-018 


LE-89-019 


Carbon steel plate originating in or exported from Belgium, Brazil, Czechoslovakia, 
the Federal Republic of Germany, France, the Republic of South Africa, the 
Republic of Korea, Romania, Spain and the United Kingdom (ADT-10-83). 

Date of Notice: March 23, 1989 


Plate coils originating in or exported from the United States of America 
(ADT-12-83). 
Date of Notice: March 23, 1989 


Carbon steel plate originating in or exported from the Netherlands (ADT-13-83). 
Date of Notice: March 23, 1989 


Vinyl coated knitted fabrics originating in or exported from the Republic of Korea 
(ADT-14-83). 
Date of Notice: March 23, 1989 


Whole potatoes originating in or exported from the State of Washington, United 
States of America, for use or consumption in the Province of British Columbia 
(ADT-4-84). 

Date of Notice: March 23, 1989 


Hydraulic turbines originating in or exported from Japan, or originating in or 
exported from the People's Republic of China and introduced into the commerce 
of Canada by or on behalf of a manufacturer, producer, vendor or exporter in 
Japan (ADT-9-84). 

Date of Notice: March 23, 1989 


Canned ham originating in or exported from Denmark and the Netherlands, and 
canned pork-based luncheon meat in respect of which a subsidy has been paid 
directly or indirectly by the European Economic Community (GIC-1-84). 

Date of Notice: March 23, 1989 
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5. ANTI-DUMPING AND COUNTERVAILING DUTY INJURY INQUIRIES 


Under section 42 of the Special Import Measure Act and subsection 16(d) of the Act, the CITT 
must conduct an inquiry and issue a finding as to whether imports into Canada which Revenue 
Canada has found, in a preliminary determination, to be dumped or subsidized, have caused, 
are causing or are likely to cause material injury to the production in Canada of like goods, or 
whether the dumping or subsidizing is materially retarding the establishment of production in 
Canada. 


A summary of the CITT's findings follows. 


FINDINGS ISSUED 
Finding Issued January 30, 1989, CIT-2-88, Sour (Tart) Cherries 


The CIT conducted an inquiry under the provisions of subsection 42(1) of the Special Import 
Measures Act consequent upon the issue by the Deputy Minister of National Revenue for 
Customs and Excise of a preliminary determination of dumping dated September 30, 1988, and 
of a final determination of dumping dated December 16, 1988, respecting sour (tart) cherries 
originating in or exported from the United States of America. 


Pursuant to subsection 43(1) of the Special Import Measures Act and paragraph 57(2)(a) of the 
Act, the CITT found that the dumping of the aforementioned goods has caused, is causing and 
is likely to cause material injury to the production in Canada of like goods. 


Finding Issued February 3, 1989, CIT-3-88, Fresh, Whole, Delicious, Red Delicious and Golden 
Delicious Apples 


The CIT conducted an inquiry under the provisions of subsection 42(1) of Special Import Measures 
Act consequent upon the issue by the Deputy Minister of National Revenue for Customs and 
Excise of a preliminary determination of dumping dated October 6, 1988, and of a final 
determination of dumping dated December 22, 1988, respecting fresh, whole, Delicious, Red 
Delicious and Golden Delicious apples imported in non-standard containers for processing. 


Pursuant to subsection 43(1) of the Special Import Measures Act and paragraph 57(2)(a) of the 
Act, the CITT found that the dumping of the aforementioned goods has caused, is causing and 
is likely to cause material injury to the production in Canada of like goods. 


NOTICES OF COMMENCEMENT OF INQUIRY 
CIT-4-88, Fabric-Covered, Padded, Wooden Clothes Hangers 


Notice was received by the Secretary of the CIT on December 15, 1988, from the Deputy 
Minister of National Revenue, Customs and Excise, stating that a preliminary determination of 
dumping had been made respecting the importation into Canada of fabric-covered, padded, 
wooden clothes hangers, originating in or exported from Taiwan and the United States of 
America. 
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Pursuant to section 42 of the Special Import Measures Act, the CITT initiated an inquiry to 
determine whether the dumping of the above-mentioned goods has caused, is causing or is 
likely to cause material injury, or has caused or is causing retardation, and to determine such 
other matters as the CITT is required to determine under that section. 


A public hearing relating to this inquiry was held commencing March 20, 1989, and the finding 
was scheduled to be issued on or before April 14, 1989. 


CIT-5-88, Polyphase Induction Motors 


Notice was received by the Secretary of the CIT on December 29, 1988, from the Deputy 
Minister of National Revenue, Customs and Excise, stating that a preliminary determination of 
dumping had been made respecting the importation into Canada of polyphase induction motors 
of an output exceeding 200 HP or 150 kW, including motors and motor kits in a knocked-down 
or incomplete condition, originating in or exported from Brazil, France, Japan, Sweden, Taiwan, 
the United Kingdom and the United States of America. A preliminary determination of 
subsidizing was also made respecting the same goods originating in or exported from Brazil. 


For greater clarity, a motor exported in a knocked-down or incomplete condition consists of 
most of the major parts and assemblies necessary to assemble the motor, whether imported in 
one or more shipments. The major parts thereof specifically include stators - wound or 
unwound, rotors - wound or barred, end brackets and frames wholly or partially machined, 
conduit boxes, ventilation and cooling systems, and assemblies thereof. 


Pursuant to section 42 of the Special Import Measures Act, the CITT initiated an inquiry to 
determine whether the dumping and subsidizing of the above-mentioned goods have caused, 
are causing or are likely to cause material injury, or have caused or are causing retardation, and 
to determine such other matters as the CITT is required to determine under that section. 


A public hearing relating to this inquiry was scheduled to commence April 3, 1989, and the 
finding to be issued on on before April 28, 1989. 
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6. RULING ON WHO IS IMPORTER 


Under section 89 of the Special Import Measures Act, the CITT may be asked to rule on the 
question as to which of two or more persons is the importer in Canada of goods on which anti- 
dumping or countervailing duties are or may be payable. Also, the CITT may reconsider any 
finding it has made when its ruling as to who is the importer identifies a person other than the 
one specified by the Deputy Minister. 


NOTICE OF REQUEST FOR A RULING 

Public Hearing Held March 13, 1989, IR-1-88, Stainless Steel Pipe 

Notice was given that the Deputy Minister of National Revenue, Customs and Excise, on the 
request of Ontario Hydro, requested the CIT to rule on who is the importer in Canada of 
certain stainless steel pipe originating in or exported from the United States of America, 


pursuant to subsection 89(1) of the Special Import Measures Act. 


A decision in this matter was scheduled to be issued in April 1989. 
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7. INQUIRIES INTO TARIFF-RELATED MATTERS 


Under the provisions of section 19 of the Act, the CITT shall inquire into and report to the 
Minister on any tariff-related matter, including any matter concerning the international rights 
or obligations of Canada in connection therewith, that the Minister refers to the CITT for 
inquiry. 


A summary of the CITT'’s recommendations follows. 


SAFEGUARD INQUIRIES UNDER GPT OR CARIBCAN 


Report Released January 24, 1989, Reference 161.2, Relating to the Reinstatement of the 
General Preferential Tariff (GPT) on Imports of Rubber Footwear 


TAR received a petition from the Canadian producers of rubber footwear to review the 
temporary withdrawal of the GPT with respect to importations of rubber footwear except for 
sandals and riding boots wholly of rubber. TAR ordered a full inquiry and a public hearing. 


The CITT concluded that reinstatement of the GPT rate of Free on imports of rubber footwear 
from GPT beneficiary countries would be injurious to Canadian producers, and lower 
employment, possibly in areas where alternative employment opportunities are few or non- 
existent. The CITT, therefore, recommended a further extension of the current suspension of 
the GPT with respect to imports of rubber footwear, such suspension to remain in effect until 
the scheduled expiry of the current phase of the GPT scheme on June 30, 1994. 


The Minister of Finance accepted the CITT's recommendations and extended the relief until 
December 31, 1991. 


February 10, 1989, SP-17 - Musical Instrument Amplifiers; Loudspeakers and Mixing Consoles 
for Use with Either Musical Instruments or Microphones 


Yorkville Sound Limited of Scarborough, Ontario, submitted a petition requesting that the GPT 
applicable to musical instrument amplifiers and public address products should be withdrawn, 
particular reference being made to the importation of such goods from South Korea. A public 
hearing with respect to the petition for safeguard action was held. 


The CITT did not support the petition for safeguard action and did not recommend the 
withdrawal of the GPT with respect to musical instrument amplifiers and public address 
products entered under tariff subheading No. 85.18. 


March 10, 1989, SP-11.1 - Uncoated Biaxially Oriented Polypropylene (BOPP) Film of a 
Thickness of 0.025 mm or Less 


TAR received a petition by Mobil Chemical Canada, Ltd. for a GPT safeguard action against 
imports of biaxially oriented polypropylene (BOPP) film. A public hearing with respect to the 
petition for safeguard action was held. 


The CITT concluded that safeguard action would no longer provide significant relief to the 


petitioner and recommended that the Minister permit the action to end at the expiry of the 
current Order in Council. 
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GENERAL INQUIRY INTO TARIFF MATTERS 


Notice of Inquiry and Preliminary Public Hearing, MN-89-001, Reductions in Tariffs for 


Textile Products 


The CITT is undertaking an inquiry concerning reductions in tariffs for textile products. On° 
February 6, 1989, the CITT received a letter from the Honourable Michael H. Wilson, Minister 
of Finance, directing it under section 19 of the Act to provide advice by December 31, 1989, on 
the government's announced plan to reduce tariffs on textile products. The specific terms of 


reference are: 


assess the economic impact of bringing Canada's textile tariffs down to 
levels comparable with those of our major industrialized trading partners; 


make recommendations on the level and pace of tariff reductions that will 
maximize the economic gains to Canada without causing undue hardship 
to domestic suppliers of textile products and, in this latter regard, indicate 
whether there are specific textiles on which the tariff should not be 
reduced; 


make specific recommendations on the ultimate level to which textile tariffs 
should be reduced over the next 10 years, bearing in mind Canada's 
objectives in the Uruguay Round of Multilateral Trade Negotiations (MTN) 
currently under way; 


make recommendations on what should be the pace of the tariff reductions 
and, specifically, whether the tariffs on some fabrics and yarns could be 
reduced at an accelerated pace without causing injury to textile producers; 


make recommendations on the scope for accelerated bilateral reductions of 
textile tariffs under the Free Trade Agreement with the United States; and 


assess and make recommendations on the level of relativity that should 
exist in the tariff protection at the various levels of the manufacturing chain 
(i.e., from fibres and yarns through fabric to finished products). 


Preliminary Public Hearing 


The CITT held a preliminary public hearing commencing on March 6, 1989. Its purpose was to 
ensure that all interested parties had an opportunity to express their views on the terms of 
reference, the scope of the inquiry, the CITT's research program and plans for conducting the 
inquiry. The following three documents prepared by the staff of the CITT were made available 


to interested parties before the hearing: 


an assessment of the terms of reference; 


an outline of the research program and the Tribunal's plans for conducting 
the inquiry; and 


questionnaires sent to firms concerned. 


The CITT planned to hold further public hearings in June and October 1989. 
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CITT ANNUAL 
REPORT 1989-90 


MESSAGE FROM 
THE CHAIRMAN 


The Canadian International Trade Tribunal 
has now completed its first full fiscal year. 
Since we began operations on December 31, 
1988, we have been dealing with a heavy 
case load while doing all the things needed 
to build a new institution. We have learned 
a lot and we have accomplished much. We 
want to make further improvements in our 
work, in our service to the public and in the 
development of members and staff. 


The Tribunal inherited many of its functions 
and its ways of doing things, as well as 
approximately two-thirds of its staff, from 
its predecessors, the Canadian Import 
Tribunal, the Tariff Board and the Textile 
and Clothing Board. However, most of the 
members and a sizeable proportion of the 
senior staff arrived after the Tribunal was 
formed. 


The combination of institutions and the 
mixing of veterans and newcomers have 
unleashed a lot of energy and creativity. We 
are anxious to build on the strengths of our 
predecessor bodies, but we are equally 
anxious to be more than a sum of our three 
component parts. In making change, 
however, we are conscious that the 
challenge in the world of administrative 
tribunals like ours is to avoid surprises, 
make haste slowly, and still keep abreast of 
developments in our environment. 


When the Tribunal was first conceived, the 
government had in mind principally the 
administrative rationalization and scale 
economies which would result from 
the amalgamation of three bodies doing 
quasi-judicial and research work in the field 


of trade and tariffs. As the Canada-US Free 
Trade Agreement neared, as the Uruguay 
Round of Multilateral Trade Negotiations 
was launched and as Canadians became 
increasingly aware of the globalization of 
trade, production, finance and investment, 
somewhat more ambitious aims were 
developed for the CITT. 


Our Act provides that the government may 
seek the Tribunal’s advice on any matter 
relating to the economic, trade or 
commercial interests of Canada with respect 
to goods and services, as well as on any tariff 
matter. This is in addition to the ongoing 
work of conducting anti-dumping and 
countervailing duty injury inquiries, import 
safeguard inquiries and hearing appeals 
from Revenue Canada customs, excise and 
sales tax decisions, all of which we inherited 
from our predecessors. During the past 
year, the Tribunal has been heavily involved 
in both its inherited quasi-judicial work and 
in the more research-oriented work of two 
trade and tariff references. 


Our largest single project was the inquiry 
into textile tariffs which we began in 
February 1989 and finished a year later. The 
result was a report which gave the 
government advice on how to implement its 
Objective of reducing Canadian textile 
tariffs to levels more in line with those of 
other industrial countries. The report also 
provided the government and the public 
with a more thoroughgoing analysis of the 
textile and clothing industries than had been 
conducted in many years. 


The Tribunal had a relatively moderate load 
of new anti-dumping and countervailing 
duty injury inquiries during the past year, 
though the electric motors case at the 
beginning of the year and the women’s 
footwear case which was underway at the 
end of the year were large and complex. So 
far, no anti-dumping or countervailing duty 
decision of the Tribunal, involving goods 
imported from the United States, has been 


the object of an appeal to a Chapter 19 
binational panel. 


In the second half of the year, the Tribunal 
became heavily engaged in reviewing 
19 existing anti-dumping and counter- 
vailing duty findings which, because of the 
five-year "sunset" provision of the Special 
Imports Measures Act, would have expired 
at the end of November if the Tribunal had 
not initiated reviews of them by that time. 
As the Tribunal generally puts as much time 
and effort into a review as it does into an 
Original case, the workload on reviews and 
the variety of issues with which we have had 
to deal have been exceptional. As these 
review decisions appear, the public will be 
able to draw conclusions about the 
Tribunal’s injury standards and how these 
compare with those of its predecessors. 


The Tribunal dealt with a heavy and 
interesting case load of appeals from 
Revenue Canada customs, excise and sales 
tax decisions. In this area of our work, we 
are already facing adjustments because of 
the government’s decision that appeals 
related to the proposed goods and services 
tax be heard by the Tax Court of Canada. 
The CITT will continue to hear customs and 
excise tax appeals and the remaining appeals 
related to the manufacturers’ sales tax. 


One of the Tribunal’s goals is to increase 
contacts with our regular clientele and 
the general public, recognizing that our 
quasi-judicial nature imposes some 
limitations on such activities. Members and 
senior staff are eager to do more public 
speaking and conference panel work. We 
see this as a way of communicating our 
message and also informing ourselves about 
trade developments, business conditions 
and people’s views on these issues across 
the country. In an effort to develop and 
share our expertise, the Tribunal is creating 
an extensive library for the use of parties to 
its cases, the general public and its staff. 
During the next few months, we will be 
consulting with the interested public on the 


vi 


rules of procedure of the Tribunal, having 
already received useful suggestions on an 
earlier draft. 


In the past year, the Tribunal enjoyed 
contacts with and visits from representatives 
of a number of institutions from outside 
Canada including the United States Inter- 
national Trade Commission, the Korean 
Trade Commission, the OECD and the 
GATT. The GATT Secretariat asked us to 
explore whether the Tribunal could 
contribute to the trade policy surveillance 
function that the GATT is carrying out with 
the cooperation of contracting parties. In 
next year’s report, the Tribunal hopes to 
have something to say about the effects of 
its own decisions on Canada’s trade and 
economic development and to comment 
selectively on other trade-related policies, 
measures and programs which affect 
Canada’s economic performance. 


Towards the end of the fiscal year, the 
Tribunal embarked on a "Vision and 
Values" review of its goals, standards and 
management. We thought this was a good 
time, before things settled too firmly in the 
mould, to take stock of how the Tribunal is 
developing, to clarify objectives, to review 
policies and procedures, to implement 
management improvements, to invigorate 
members and staff, and to listen carefully to 
our clientele inside and outside government. 


We already have a fairly good idea of our 
general goals - the question is how best to 
achieve them. We want to provide 
friendly and competent service to the public 
involving: 


— fair and timely adjudication of 
private parties’ trade and tax 
complaints, and 


— sound and independent advice to 
the government on economic, 
trade and tariff issues, reflecting 
high quality research and public 
hearings. 


The Tribunal’s strength is its people. On 
behalf of my fellow members and the public 
whom we serve, I want to thank the staff for 
their skill, devotion and hard work. Nearly 
everything we did in the past year, including 
this annual report, we did for the first time. 
We think we have built a foundation for 
top-notch work in the years ahead. 


Welcoming new members of the Tribunal. 


We are above all a service organization. 
Every time we hear a case and deliver a 
judgment, we are equally being heard and 
judged by those before us. We hope to grow 
steadily in your trust and confidence. 


1a a 


Vii 


a 
Chairman: 


John C. Coleman studied 
history at the University of 
Toronto and Carleton Univer- 
sity. He came to the Tribunal 
from the Department of Finance, 
where he was ADM, Inter- 
national Trade and Finance. He 
also served in Washington with 
the Canadian Executive 
Director to the IMF and in Paris 
with the Canadian delegation to 
the OECD. 


Arthur B. Trudeau is from 


Manitoba and _— studied 
commerce at the University of 
Manitoba and _ public 
administration at Carleton 
University. Prior to joining the 
federal government, he held 
several managerial positions in 
the private sector. He was a 
former Secretary and then a 
Member of the Canadian Import 
Tribunal. 


Vili 


Vice-Chairman: 


Robert J. Bertrand, Q.C., 
studied law and economics at the 
Université de Montréal, the 
London School of Economics 
and Harvard University. He 
joined the Department of Con- 
sumer and Corporate Affairs in 
1974 as ADM of Competition 
Policy and Director of Investiga- 
tion and Research. He was pre- 
viously Chairman of the 
Canadian Import Tribunal. 


Sidney A. Fraleigh is from 
Forest, Ontario, and is a 
graduate of the University of 
Guelph. He is past Chairman 
of both the Ontario Pork 
Producers Marketing Board and 
the Canadian Pork Council. 
Mr. Fraleigh was Member 
of Parliament for Lambton- 
Middlesex in the parliaments 
elected in 1979 and 1984. 


Vice-Chairman: 


Kathleen E. Macmillan is from 
Ottawa. She received her B.A. 
in economics from Queen’s 
University and her M.A. at the 
University of Alberta. As an 
economist and policy analyst, 
she has published widely for 
the Economic Council of 
Canada, the Canada West 
Foundation and, most recently, 
the C.D. Howe Institute. 


W. Roy Hines is from Reserve, 
Cape Breton, and studied 
commerce and economics at 
St. Francis Xavier University 
and the University of Ottawa. 
As a public servant for over 
30 years, he has worked in 
Revenue Canada, Finance, 
MSERD, DRIE and the 
Multilateral Trade Negotiations 
Office. While at Finance, he 
was one of the architects of the 
Special Import Measures Act. 


THE MEMBERS 


OF THE CANADIAN 
INTERNATIONAL 
TRADE TRIBUNAL 


Michéle Blouin is from Quebec 
City and was admitted to the 
Barreau du Québec in 1975 
following legal studies at the 
Université de Montréal. She 
was previously senior associate 
of the firm Blouin, Gagnon 
and a legal adviser to the 
Sectoral Advisory Group on 
International Trade on the arts 
and culture. 


Charles A. Gracey is a profes- 
sional agrologist who 
specialized in Animal Science 
and served for 20 years as the 
Executive Vice-President of the 
Canadian Cattleman’s 
Association. Previous to that, 
he worked for the Ontario 
Ministry of Agriculture and 
Food, and taught at 
the Kemptville Agricultural 
College. 
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CHAPTER I 


THE CITT: MANDATE 
AND ORGANIZATION 


Functions 


The Canadian International Trade Tribunal 
(CITT) is an administrative tribunal 
operating within Canada’s trade remedies 
system. The Tribunal began operations on 
December 31, 1988. It took over all the 
inquiry and appeal functions of the Tariff 
Board, the Canadian Import Tribunal and 
the Textile and Clothing Board and was also 
given some important new functions, such 
as the power to conduct import safeguard 
inquiries at the request of Canadian 
producers. The government’s intention in 
amalgamating the three institutions was to 
streamline and strengthen Canada’s 
facilities for trade remedies and inquiries in 


JUDICIAL 


¢ DUMPING AND SUBSIDIZING 
INJURY INQUIRIES 


— Material Injury from Dumped or 
Subsidized Exports to Canada 

— Reviews of Findings of Material 
Injury 

— References on Reasonable 
Indication of Material Injury 

— Public Interest Considerations 


« APPEALS FROM REVENUE 
CANADA DECISIONS 


— Tariff Classification and Value for 
Duty under the Customs Act 


— Assessment or Determination for 
Federal Sales Tax or Excise Tax 

— Classification and Valuation of 
Dumped or Subsidized Goods 

— Charges under the Softwood 
Lumber Products Export Charge 
Act and the Energy Administra- 
tion Act 


recognition of the increasing importance of 
trade in Canada’s economic growth and 
development. 


The Tribunal is an independent 
quasi-judicial body which carries out its 
Statutory responsibilities in an autonomous 
and impartial manner. It is not part of any 
government department or agency although 
it reports to Parliament through the Minister 
of Finance. 


The main legislation governing the work 
of the Tribunal is the Canadian Inter- 
national Trade Tribunal Act (CITT Act) 
and its Regulations, the Tribunal’s Rules of 
Procedure, the Special Import Measures Act 
(SIMA), the Customs Act, the Excise Tax 
Act and the Canada-United States Free 
Trade Agreement Implementation Act 


(FTA). 


The Tribunal has both judicial and advisory 
functions, and a number of its programs fall 
into each category. 


ADVISORY 


* IMPORT SAFEGUARD COM- 
PLAINTS BY DOMESTIC 
PRODUCERS (GATT ART. XIX 
AND FTA) 


¢ IMPORT SAFEGUARD COM- 
PLAINTS BY DOMESTIC 
PRODUCERS CONCERNING 
THE GPT OR CARIBCAN 


¢ GENERAL INQUIRIES INTO 
ECONOMIC, TRADE AND 
TARIFF MATTERS AT THE 
REQUEST OF THE GOVERN- 
MENT OR MINISTER OF 
FINANCE 


— Matters Relating to the Economic, 
Trade or Commercial Interests of 
Canada 

— Matters Relating to the Tariff, 
Including Canada’s International 
Rights and Obligations 

— Import Safeguard Inquiries 


Membership 


The Tribunal is composed of up to nine 
full-time members, including a Chairman 
and two Vice-Chairmen, who are appointed 
by the Governor in Council for a term of up 
to five years. A maximum of five additional 
members may also be temporarily 
appointed. The Chairman is the Chief 
Executive Officer responsible for the work 
of both members and staff. Members come 
from a variety of educational backgrounds, 
careers and regions of the country. 


Organization 


The Tribunal is supported by a staff of just 
over 80 people. Its principal officers are the 
Executive Director, Research, responsible 
for economic and financial analysis of firms, 
industries and other parties involved in 
Tribunal inquiries; the Secretary, respon- 
sible for administration, relations with the 
public, government departments and other 
governments, and the court registrar 
functions of the Tribunal; and the 
General Counsel, responsible for the 
provision of legal services to the Tribunal. 


Method of Operation 


In virtually all of its programs, the Tribunal 
conducts hearings that are open to the 
public. These are normally held in Ottawa, 
the location of the CITT’s offices, although 
hearings may also be held elsewhere in 
Canada. The Tribunal has rules and proce- 
dures similar to those of a court of law, but 
not quite as formal or strict. The CITT Act 
states that hearings, conducted by panels of 
three members or more, should be carried 
out as "informally and expeditiously" as 
possible. The Tribunal has the power to 
subpoena witnesses and require parties to 
submit documents, even when these are 
commercially confidential. The CITT Act 
contains provisions that strictly control 
access to confidential documents. 


The adjudicative decisions of the CITT are 
final, but may be reviewed or appealed, as 
appropriate, to the Federal Court of Canada 
and ultimately to the Supreme Court of 
Canada, to a binational panel under the 
FTA, in the case of a decision affecting 
US interests, or to a GATT dispute 
settlement panel. 


Members and staff discussing an anti-dumping review Case. 


CHAPTER II 


HIGHLIGHTS OF THE 
PAST YEAR 


Members of the CITT 


The appointment of two new members, 
Michéle Blouin and Charles Gracey, was 
announced in mid-January. At the same 
time, one of the existing members, 
Kathleen Macmillan, was appointed to 
the rank of Vice-Chairman. These 
appointments brought the complement of 
permanent members to eight and filled both 
the Vice-Chairman positions. One 
member’s position remains vacant. 


Start-up Activities 


Many activities in 1989 centred around 
the completion of start-up activities 
related to the creation of the CITT, on 
December 31, 1988. Seventy percent of the 
Tribunal’s positions were filled in the past 
year and the Tribunal is now fully staffed. 
As with the members, the staff of the 
Tribunal provides a balanced mix of 
professional, technical and administrative 
backgrounds, education and experience. By 
August, the Tribunal had accommodated all 
of its personnel in refurbished premises on 
the top four floors of the Journal Tower 
South, and by fiscal year end, new library 
facilities and renovated hearing rooms were 
available for the use of the public and 
employees of the Tribunal. 


Dumping and Subsidizing 
Injury Inquiries 


The Tribunal worked on six injury 
determination cases during the past year. 
Four of the cases were completed and two 
were in progress at year end. Of the four 
cases decided, one resulted in a positive 


finding of injury. Two of the decided cases 
involved goods of the United States, 
requiring a separate finding pursuant to an 
amendment of SIMA as aresult of the FTA. 
The Tribunal also had a very heavy work 
schedule related to the review of previous 
injury decisions. All but 2 of the 12 reviews 
arose as a result of the five-year "sunset" 
provision of SIMA. Public hearings were 
held with respect to 7 of the review cases in 
1989-90. Decisions were issued respecting 
3 cases, and findings respecting the other 
Cases were expected to be issued early in the 
new fiscal year. 


Appeals 


Seventy-two appeals were heard during 
1989-90 with decisions issued for thirty-six 
of these cases and findings in the other cases 
being well on their way to completion and 
issuance. Thirty-three of the cases were 
appeals under the Customs Act, thirty-seven 
were appeals under the Excise Tax Act and 
two were appeals under SIMA. There was 
a diversity of appellants seeking redress 
(individual citizens, small and large 
corporations and a provincial government) 
and a wide range of products for which the 
Tribunal was asked to settle a dispute. 


Textile Inquiry 


At the request of the Minister of Finance, the 
CITT was asked to provide advice to the 
Government on its announced decision to 
reduce textile tariffs to levels more in line 
with those of other industrialized countries. 
On March 23, 1990, the Tribunal’s report on 
Textile Tariffs was tabled in Parliament by 
the Minister. The report recommended that 
tariffs be reduced by moving to a simpler 
structure of maximum rates of 5 percent for 
fibres, 10 percent for yarns and 16 percent 
for fabrics, with a 33 percent reduction of 
tariffs on specialty textiles. Preparation of 
the report took almost a full year and 
absorbed a large portion of the time of 
members and staff. 


Corn Public Interest Inquiry 


On December 29, 1989, the Tribunal 
reported to the Minister of State (Privatiza- 
tion and Regulatory Affairs) on his request 
for a preliminary examination as to whether 
any new evidence disclosed a reasonable 
indication of a material change in 
circumstances relating to the grain 
com public interest finding of the Canadian 
Import Tribunal in October 1987. The 
CITT concluded that although a number of 
circumstances affecting corn producers and 
users had changed since 1987, none of these 
changes had been sufficiently material to 
warrant a review of the original public 
interest finding. 


Communicating Better 


The Tribunal initiated a number of activities 
in the past year aimed at improving its 
external communications with CITT clients 
and the general public. A series of six 
pamphlets was designed to inform the public 
of the work of the Tribunal. A monthly 
newsletter, called the Bulletin, is also 
published to inform all those interested of 
recent activities and upcoming cases and 
hearings. Summaries of all CITT decisions 
are now produced using a new format and a 
Clearer style. Finally, press releases have 
begun to be issued respecting decisions. 
Tribunal members also made presentations 
at approximately eight conferences during 
the past year. 


CITT CASELOAD IN FISCAL YEAR 1989-90 


Cases Brought Cases 
Forward from Recelved or Hearings 
Previous Initiated In Cases Held Interested Plant 
Fiscal Year Fiscal Year Decided (Days) Partles Witnesses Visits 
INJURY 
AD/CVD Injury Inquiries 2 4 4 3 (20) 35 44 18 
AD/CVD Injury Reviews _ 12! 3 7 (18) 37 68 10 
AD/CVD Notices of Expiry 19 2 3 NWA N/A N/A NWA 
Safeguard Petition Notices of Expiry — 1 _ NA N/A N/A N/A 
Other Activities under SIMA — 4 4 N/A NWA N/A N/A 
Sub-Total 21 23 14 10 (38) 72 112 28 
APPEALS 
Customs Act 5078 58° 13 224(25) 44 41 NA 
Excise Tax Act 178748 84? 22 254(29) 52 52 NA 
Special Import Measures Act 8 7 2 3 (4) 6 g N/A 
Softwood Lumber Products 
Export Charge Act _ 2 — _ N/A N/A N/A 
Sub-Total 236 151 37 50 (58) 102 102 N/A 
TRADE OR TARIFF 
RELATED INQUIRIES 1 1 2 3 (27) 38 116 46 
Grand Total 258 175 53 63 (123) 212 330 74 


1. This figure includes the joining of many previous decisions involving “like goods,” so in fact covers 25 extant decisions. 


2. This figure is net of withdrawals received throughout fiscal year 1989-90. 

3. The overwhelming majority of these cases have not been heard as the appellants do not yet wish to proceed with the hearing of the appeal. 
The same applies to many cases received in fiscal year 1989-90. 

4. This figure includes the joining of several cases by the same appellant for the purpose of a single hearing, in fact a total of 60 customs or 
excise tax appeal cases were heard. 


Note: AD/CVD = anti-dumping/countervailing duty. 


CHAPTER ITI 


DUMPING AND 
SUBSIDIZING 
INJURY INQUIRIES 
AND REVIEWS 


Under SIMA, Canadian producers are 
offered protection from certain forms of 
unfair and injurious competition from goods 
exported to Canada: 


(1) at prices lower than sales in the 
home market - this is called 
"dumping," or 


(2) produced with the benefit of 
government grants or other 
assistance - this is called "subsi- 
dizing." 


In Canada, the determination of dumping 
and subsidizing is the responsibility of 
Revenue Canada, while the CITT’s job is to 
determine whether such dumping or 
subsidizing has caused "material injury." In 
accordance with GATT international trade 
rules, SIMA provides that anti-dumping or 
countervailing duties be levied on dumped 
or subsidized goods only ifthe CITT decides 
that such practices cause or threaten to cause 
material injury to Canadian production of 
like goods, or are retarding the 
establishment of an industry in Canada. 


A Canadian producer or an association of 
producers begins the process of seeking 
relief from alleged injurious dumping or 
subsidizing by making a complaint to the 
Deputy Minister of National Revenue, 
Customs and Excise. The CITT normally 
becomes involved at the stage of the 
issuance of a "preliminary determination" of 
dumping or subsidizing by the Deputy 
Minister. 


The Tribunal’s Rules of Procedure provide 
a list of factors and criteria to be examined 


in arriving at a judgment as to what 
constitutes material injury. These include, 
among others, the effects of dumped or 
subsidized imports on prices and on factors 
such as production, sales, market shares, 
profits, employment and utilization of 
production capacity. 


In conducting its inquiries and arriving at its 
decisions, the Tribunal tries to ensure that all 
interested parties are made aware of the 
inquiry through the issuance of a notice 
which is published in the Canada Gazette 
and forwarded to all known interested 
parties. It also requests information from 
interested parties, receives representations 
and holds public hearings. Parties 
participating in these proceedings may 
conduct their own cases or be represented by 
legal or other counsel. 


At the public hearing, the industry which 
lodged the complaint attempts to persuade 
the Tribunal that it has been materially 
injured by the dumping or subsidizing of the 
goods under investigation. The 
complainant’s case is usually challenged by 
importers, and sometimes by exporters, 
which present contrary evidence. After 
cross-examination, each side has an oppor- 
tunity to respond to the other’s case and 
summarize its own. 


The Tribunal must issue its finding within 
120 days from the date of the "preliminary 
determination" by Revenue Canada. The 
Tribunal has another 15 days to issue a 
statement of reasons supporting its decision 
(SIMA, section 43). Revenue Canada 
assesses duties on the dumped or subsidized 
imports the Tribunal has found to cause 
material injury. 


REVIEWS OF FINDINGS 
OF MATERIAL INJURY 


The Tribunal may review its findings of 
material injury at any time, on its own 
initiative or upon application from an 


interested party. There is also a built in 
review system under SIMA which provides 
for a finding of material injury to lapse 
automatically five years after the date of 
issuance, unless a review has been initiated 
by the Tribunal and the finding has then 
been extended or amended. The purpose of 
a review is to determine whether special 
protection remains necessary. In doing so, 
the CITT assesses whether dumping is 
likely to continue and if so whether the 
domestic industry is vulnerable to its effects. 
In areview, the Tribunal follows procedures 
similar to those in the original injury inquiry. 


Upon completion of a review, the Tribunal 
must issue a decision with reasons, much as 
in the case of an injury inquiry. If the 
finding is rescinded, anti-dumping or 
countervailing duties are no longer levied on 
imports. The Tribunal may also amend or 
alter the original finding to exclude a 
product or a country from it. 


FURTHER INFORMATION 


Appendix V contains a flow diagram which 
details the injury investigation procedures 
followed by Revenue Canada and the CITT. 
A pamphlet entitled "Dumping and 
Subsidizing Injury Inquiries" is also 
available for those who would like to have 
further guidance on the conduct of injury 
inquiries. See Appendix IV for a listing of 
this and other pertinent publications. 


CASES DECIDED 
IN THE PAST YEAR 


In fiscal year 1989-90, the Tribunal issued 
four findings under the provisions of 
subsection 42(1) of SIMA. Although the 
number of cases was slightly under the 
Tribunal’s anticipated annual workload in 
this area, which was perhaps a reflection of 
the reasonably buoyant economic condi- 
tions that characterized 1988, the cases 
raised several interesting issues for the 


Tribunal in its first full year of operations. 
Because two of the four cases decided 
had begun prior to the coming into effect 
of the CITT, they were conducted under 
the transitional provisions of the act 
which gave the members of the 
Canadian Import Tribunal continuing 
jurisdiction on any matter pending before it 
on December 31, 1988. Highlights of each 
of the four cases follow. These summaries 
and those appearing in Chapter IV have been 
prepared for general information purposes 
only. They aim to give the reader a sense of 
the Tribunal’s work and have no legal status. 


Fabric-Covered, Padded, Wooden 
Clothes Hangers Originating in or 
Exported from Taiwan and the United 
States of America — CIT-4-88 


Finding: No Injury 


Tribunal Members: Guay, Bertrand, 
Trudeau 


¢ Thecomplainants, LNK Manufacturing 
Agencies Inc. and Brotav Investments 
Inc., the sole Canadian producer of 
padded hangers, alleged that the 
dumped hangers caused material injury 
in the form of price suppression, 
reduced profitability and postponed 
investment. 


¢ The apparent Canadian market for 
padded hangers was approximately 
$3.2 million in 1988 with imports 
representing about $1.5 million. 


¢ The Tribunal found that during the 
inquiry period (1985-88), LNK/Brotav 
increased their market share consi- 
derably and became the largest single 
supplier of the subject goods in Canada 
by the end of 1988. 


¢ On the issue of price erosion and price 
suppression, the evidence indicated 
that, upon entering the market in 1985, 
the complainants had destabilized the 


pricing structure and made their sales at 
price levels acceptable to retailers, 
rather than on the basis of the cost of 
production, in order to establish 
themselves in the market. 


The Tribunal concluded that the 
dumped imports from Taiwan and the 
United States of America had not 
adversely affected the profitability of 
the complainants as the evidence 
showed that pre-tax profits to net 
sales for the subject goods trended 
upwards from a loss position in fiscal 
year 1985-86 to a fairly profitable one 
during the following three fiscal years. 


While the Tribunal agreed that 
LNK/Brotav’s inability to increase 
prices and improve profitability 
resulted primarily from the substantial 
difference between the price of the 
Canadian product and the lower landed 
prices of the Taiwanese hanger, in the 
absence of past and present injury and 
the little likelihood of the marketing 
conditions changing in the near future, 
the Tribunal was unable to conclude any 
likelihood of material injury due to 
continued dumping. 


This case was the first one involving 
goods of the United States subsequent 
to the amendment of subsection 43(1.1) 
of SIMA consequential to the coming 
into force of the the Canada-United 
States Free Trade Agreement 
Implementation Act. The Tribunal was 
therefore required to make a separate 
finding with respect to US origin goods. 
However, in arriving at its finding 
respecting these goods, the Tribunal 
continued to follow the analytical 
practices of the Canadian Import 
Tribunal, that is to say it analyzed the 
cumulative effect of the importation of 
dumped goods from both Taiwan and 
the United States of America. 


¢ In order to understand the policies and 
practices followed in the procurement 
of padded hangers, the Tribunal 
subpoenaed representatives of 
Shoppers Drug Mart and T. Eaton Co. 
Ltd. to appear as witnesses. The 
Tribunal rarely uses its subpoena 
powers, but, as this case demonstrates, 
the Tribunal is prepared to use these 
powers to ensure the attendance of 
witnesses who are needed to bring 
forward all necessary and available 
information. 


Polyphase Induction Motors Originating 
in or Exported from Brazil, France, 
Japan, Sweden, Taiwan, the 
United Kingdom and the United States of 
America — CIT-5-88 


Finding: No Injury 


Tribunal Members: Bertrand, Guay, 
Trudeau 


e The case was a complex one involving 
15 days of hearings during which the 
Tribunal heard representations from 
approximately 30 interested parties and 
testimony from over 25 witnesses. 


¢ The apparent Canadian market for 
induction motors was approximately 
$44 million in 1988 with imports repre- 
senting about $17 million. 


* The complainants, Westinghouse 
Canada Inc. (WECAN) and Reliance 
Electric (Reliance), which accounted 
for more than one-half of the Canadian 
production of like goods, argued that 
they had suffered past and present injury 
primarily in the form of contracts lost to 
dumped and subsidized imports and of 
price suppression caused by these 
imports which forced them to lower 
their prices in order to retain business. 
This caused a significant erosion of their 
margins as they struggled to maintain a 
suitable level of market share and 


ultimately resulted in a decline in profits 
realized on sales of the subject goods. 
With respect to the future, it was argued 
that there existed a global overcapacity 
for the subject goods and that many 
exporters had demonstrated the ability 
to easily shift country of production. 


As this inquiry also involved US goods, 
in keeping with subsection 43(1.1) of 
SIMA, a separate finding was made 
with respect to imports from the 
United States. The Tribunal expressed 
its disagreement with the argument that 
the amended provision obligated the 
Tribunal to separately arrive at a 
conclusion of dumping in the case of 
US origin goods; rather than basing its 
decision for both findings on the 
analysis of the cumulative effect of the 
importation of dumped or subsidized 
goods from all sources, "without 
attempting a vertical severance of that 
analysis to isolate the effects of the 
dumping from the United States." 
Reading the statute as a whole and being 
mindful of the "long-standing and 
uncontested tradition of analyzing 
globally the impact of imports from all 
sources," it was "not the view of the 
Tribunal that the Canada-US Free Trade 
Agreement changed the analytical 
methodology and standards for injury 
determination in either country." To 
reason otherwise would be to accept 
“that the origin of the goods dictate the 
level of protection available to domestic 
producers against unfairly traded 
goods." The Tribunal concluded that 
subsection 43(1.1) of SIMA had simply 
added a procedural request for a 
separate order or finding with respect to 
the goods of the United States of 
America in order to facilitate any 
possible appeal to a binational panel 
pursuant to the FTA. 


A considerable portion of the hearing 
was devoted to the discussion of the 
bidding and awarding of business 


relating to a large number of contracts 
where the complainants alleged lost 
business and/or price suppression. The 
Tribunal paid particular attention in its 
analysis to the contracts awarded for 
delivery in 1987 and up to the time of 
the inquiry, as the complainants 
conceded that any injury suffered was 
not material until 1987. The Tribunal 
concluded from the evidence that there 
were several non-price factors at play in 
awarding the contracts, but there were 
also a number of contracts, where the 
price advantage appeared to have 
related to low-cost imports. As regards 
these few valid claims, the Tribunal was 
of the view that such claims did not 
constitute, by themselves, sufficient 
grounds to conclude that material injury 
was being caused to WECAN. 


The Tribunal was of the view that there 
existed no direct evidence of price 
suppression in this case, given the 
customized nature of the motors for 
each contract and the absence of any 
meaningful price lists. While the 
Tribunal accepted that there was a drop 
in margins in 1988 over 1987, this was 
accompanied by a substantial rise in 
sales, increased costs and other factors 
which all impacted on the company’s 
bottom line. The Tribunal concluded 
that, while there was some indirect 
evidence of price suppression expressed 
as an erosion of profit margins, such 
price suppression did not contribute in a 
material way to any injury that might 
have been experienced by WECAN. 


It was argued by the complainants that 
the induction motor business was 
cyclical, that the end of the peak of the 
cycle was near and that a downtum 
could be expected as early as 1990. 
During the hearing, there was general 
agreement among the participants that 
business was booming at that time. 
Given the absence of any past or present 
material injury, continued strong 


demand and the absence of any factors 
leading to a change in market conditions 
over the foreseeable future, the Tribunal 
found that the dumping and the 
subsidizing of the subject goods from 
the subject countries were not likely to 
cause material injury to the production 
in Canada of like goods. 


Electrically Powered Absorption-Type 
Refrigerators, in Finished or Knocked 
Down Condition, with a Refrigeration 
Capacity of Two Cubic Feet or 
Less, Originating in or Exported from 
Poland — NQ-89-001 


Finding: No Injury 


Tribunal Members: Bertrand, Fraleigh, 
Hines 


¢ The complainant, Atlantic Mini-Fridge 
Co. Ltd., is the sole Canadian manufac- 
turer of absorption-type refrigerators. 
The complainant alleged that the 
dumping of the subject goods had 
caused injury in the form of lost market 
share, price suppression, reduced 
profitability, lost sales and loss of 
employment. 


¢ The apparent Canadian market for this 
product was approximately $2.5 million 
in 1988 with imports representing about 
$2.1 million. 


¢ The Tribunal, in its deliberations, first 
looked at the scope of the inquiry as the 
importer, Sylcraft Import Ltd., argued 
that sales to the retail and recreation 
vehicle sectors should be excluded in 
the event of a positive finding. As 
Atlantic only produces refrigerators for 
the hotel market whereas Sylcraft sells 
to all three of the markets, the Tribunal 
agreed that the question of exclusions 
from a material injury finding would 
have to be addressed, but only if such an 
injury finding were made. 


¢ The Tribunal was not convinced that the 
injury suffered by Atlantic was 
sufficient to be considered material, nor 
that it was caused by the dumped goods. 
There was evidence that there was a 
significant degree of price resistance 
present in the market during 1988. 
Further, it appeared that the 
complainant’s practice of leasing rather 
than selling the units and the desire to 
sell a service agreement with the 
refrigerators were no longer meeting the 
needs of the market. While the Tribunal 
accepted that Atlantic’s sales and profits 
declined in 1988, the Tribunal also took 
note of the fact that, by the summer of 
1988, Atlantic had orders for a substan- 
tial number of units and that its financial 
performance, while reduced from 
previous levels, was still reasonably 
healthy. The Tribunal attached a great 
deal of importance to the fact that 
Atlantic was not only able to increase its 
prices during the period of review, but 
its increases were slightly superior to 
increases in the general industrial price 
index. 


¢ With regard to the future, the Tribunal 
heard evidence that the supply of 
refrigerators from Poland was limited 
and not expected to increase. This, 
along with the fact that Sylcraft had 
commitments to the other markets for 
mini-refrigerators, convinced the 
Tribunal that imports of the subject 
goods were not likely to cause material 
injury in the future. 


Brass Replacement Key Blanks 
Originating in or Exported from 
Italy — NQ-89-002 

Finding: Injury 

Tribunal Members: Trudeau, Coleman, 
Macmillan 


¢ The complainant, Ico Unican Inc., is 
the sole Canadian producer of brass 
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replacement key blanks, as well as the 
world’s largest producer of these 
products, and accounts for 
approximately one-half of total 
domestic sales. It claimed material 
injury in the form of lost sales, price 
suppression, declining production and 
reduced profits. 


The apparent Canadian market for key 
blanks was approximately $6 million in 
1988 with imports representing about 
$4 million. 


The Tribunal saw a clear causal link 
between the dumping of key blanks by 
the Italian producer, Silca S.p.A., since 
early 1988 and the injury to Canadian 
production and Ilco’s loss of sales 
representing some three million key 
blanks per year. 


In determining whether the injury was 
material, the Tribunal recognized that, 
even after the dumping had begun, Ico 
succeeded in increasing its overall sales, 
that it was able to maintain or even 
increase its prices, and that its loss of 
sales to Silca’s product was largely 
offset by increased sales to other 
accounts. Nonetheless, the Tribunal 
found that the dumping caused IIco to 
lose orders which accounted for about 
15 percent of Ilco’s total production for 
domestic consumption and that the 
corresponding lost profits roughly 
equalled its average annual profits in the 
previous three years from key blank 
production sold domestically. 


The Tribunal also considered that there 
was a likelihood of material injury. 
Imports from Silca tripled in 1988 over 
the average of the previous three years, 
resulting in both increased sales and a 
sizeable inventory accumulation of 
dumped goods. This latter factor, 
combined with little indication that the 
dumping would cease, could have given 


rise to further lost sales and profits as 
well as other forms of material injury. 


¢ The Tribunal was asked to exclude 
translucent plastic coated "Color Plus" 
keys in the event of a finding of material 
injury. On the basis of the evidence, the 
Tribunal considered that Silca’s "Color 
Plus" keys should be excluded from this 
finding because no directly comparable 
product is made in Canada. 


INJURY INQUIRIES 
COMMENCED 
DURING 1989-90 


Footwear 


On January 3, 1990, the Tribunal received a 
notice of preliminary determination of 
dumping in Canada of women’s leather 
boots and shoes originating in or exported 
from Brazil, the People’s Republic of China 
and Taiwan; women’s leather boots 
originating in or exported from Poland, 
Romania and Yugoslavia; and women’s 
non-leather boots and shoes originating in or 
exported from the People’s Republic of 
China and Taiwan; and respecting the 
subsidizing of women’s leather boots and 
shoes originating in or exported from 
Brazil. In the period before the scheduled 
April 2, 1990, public hearing respecting 
footwear, the staff of the Tribunal obtained 
data and other information from manufac- 
turers and importers of the subject goods. 
This was a complex task as the total 
Canadian market for this type of women’s 
footwear in 1989 equalled 33.6 million pairs 
(with an estimated value of $650 million), 
with the 50 or so domestic manufacturers 
producing 10.2 million pairs, or about 
one-third of the market. 


Refill Paper 


On March 8, 1990, the Tribunal received a 
notice of preliminary determinations of 
dumping and subsidizing respecting refill 


paper, also known as filler or looseleaf 
paper, originating in or exported from the 
Federative Republic of Brazil. Staff work 
has commenced on the refill paper case and 
a public hearing relating to this inquiry has 
been scheduled for June 11, 1990. 


REVIEWS CONDUCTED 
IN THE PAST YEAR 


During fiscal year 1989-90, the Tribunal 
faced a particularly heavy workload respect- 
ing the review of previously decided injury 
cases. This was due, in large part, to the fact 
that 1989 was the fifth anniversary of the 
coming into force of subsection 76(5) of 
SIMA, which provides for the automatic 
expiration of any anti-dumping or counter- 
vailing duty order or finding after five years, 
unless the Tribunal has before that time 
initiated a review of the finding and 
subsequently decided to continue the 
finding. At the time of the 1984 amendment 
to SIMA, all of the anti-dumping (AD) or 
countervailing duty (CVD) orders, which 
were in place, were "grandfathered," 
i.e., continued in force as if they had been 
first made on the day that the amendment 
was passed. 


Although the Canadian Import Tribunal had 
reviewed 47 injury cases in the period since 
1984, either on its own initiative or upon 
receipt of a properly documented request by 
an interested party, there remained a large 
number of cases - 19 - that had been 
continued by SIMA and would have expired 
at the end of November 1989, if reviews had 
not been initiated prior to that date. Conse- 
quently, notices of expiry were issued 
respecting all cases that required a review in 
order not to lapse automatically. Three of 
these cases were allowed to expire at this 
stage, as the notices of expiry did not result 
in any expression of support for a review to 
continue the original finding. However, as 
expressions of support for a review were 
received respecting all of the other potential 
expiry cases, 10 review notices were issued 


respecting the submission of all relevant 
facts, opinions and arguments in support of 
any view pertinent to the review. (Several 
of these notices joined the review of the 
same class of goods, which goods had 
previously been the subject of 22 separate 
injury findings.) 


One of these imminent expiry cases was 
decided during the fiscal year and resulted 
in a decision to continue the original injury 
finding of the Anti-dumping Tribunal 
against subsidized imports of canned ham 
and pork-based luncheon meat from the 
EEC. Two other reviews were also carried 
Out in the past year, one at the initiative of 
the Tribunal and the other at the request of 
an interested party. Highlights of the three 
review Cases that were decided in fiscal year 
1989-90 are as follows. (Decisions respect- 
ing three review cases which were decided 
at the beginning of fiscal year 1990-91 
appear in Appendix I, Table 1, which lists 
all AD/CVD decisions of the CITT for the 
period April 1, 1989, to May 11, 1990. 
Substantive discussion of the fiscal year 
1990-91 decisions will be reflected in next 
year’s annual report.) 


Twelve-Gauge Shotshells (Ammunition) 
Originating in or Exported from 
the USSR, Poland, Czechoslovakia, 
Hungary, Italy, France, Belgium and 
the United Kingdom (ADT-6-79 & 
CIT-14-85) 


Finding: Rescinded 


Tribunal Members: Trudeau, Hines, 
Macmillan 


* Two findings (the first dated 
September 1979 and the second, 
March 1986) were joined in this review 
as the same class of goods was involved. 


¢ As Valcartier Industries Inc. (IVI) had 
accounted for more than 90 percent of 
domestic production at the time of the 
1986 inquiry, the Tribunal felt that the 
cessation of production of shotshells 
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by IVI had created a change in 
circumstances sufficient to warrant a 
review of both findings. 


Société d’expansion commerciale 
Libec Inc., a Canadian manufacturer of 
the subject shotshells, argued that, if the 
findings were rescinded, a very real 
threat existed that the dumping would 
resume which would cause harm to 
domestic production and prevent 
further expansion by Libec and also by 
Royal Canadian Cartridge and 
Munitions Corp., a prospective 
manufacturer. 


The apparent Canadian market for 
shotshells was approximately 
$13 million in 1988 with imports 
representing close to $11.8 million. 
Evidence presented showed that the 
void left by IVI in the domestic market 
had not been filled by the remaining 
domestic producers whose sales 
accounted for less than 15 percent of the 
total market demand in 1988. Neither 
had the eight European countries, which 
were the subject of the review, stepped 
in to fill the gap. Instead, the evidence 
clearly showed that US-manufactured 
shotshells had replaced the former sales 
of IVI, in particular its former sales to 
the Canadian Tire Corporation. 


Given that the western European 
suppliers had a diminishing role over 
the past several years, and that in this 
same period no imports had originated 
from the four eastern European 
countries, the Tribunal felt that the 
evidence respecting a propensity to 
dump by the eight European countries 
was less than convincing. In the 
Tribunal’s opinion any future 
difficulties the domestic producers may 
encounter in building their sales were 
more likely to relate to their ability to 
compete with US-manufactured 
shotshells, not the European product. 


Brass Coated Carbon Steel Wire 
for Reinforcing High Pressure Hose 
Originating in or Exported from Belgium 
and Spain (ADT-1-81) 


Finding: Rescinded 


Tribunal Members: Coleman, Trudeau, 
Hines, Bertrand, Fraleigh, Macmillan 


e The grounds advanced by Bekaert 
Corporation, which requested the 
review, were that the sole 
domestic producer of these goods, 
National-Standard Company of 
Canada, was discontinuing production 
of the subject goods in Canada at the end 
of June 1989. Information obtained by 
the Tribunal from National-Standard, 
subsequent to Bekaert’s request, 
confirmed that the domestic producer 
was phasing out production of hose wire 
in Canada commencing July 1, 1989. 


e As the domestic industry had not 
contested the rescission request, the 
Tribunal decided to grant the request 
without a hearing. 


Canned Ham Under 1.5 kg per can, 
Originating in or Exported from 
Denmark and the Netherlands; and 
Canned Pork-Based Luncheon Meat 
Containing More than 20 percent by 
Weight of Pork, in Respect of Which a 
Subsidy has been Paid Directly or 
Indirectly by the European Economic 
Community 


Finding: Continued 


Tribunal Members: Fraleigh, Coleman, 
Trudeau 


¢ The Tribunal found that the industry 
remained vulnerable to the resumption 
of uncountervailed subsidized imports 
of both products given the price 
sensitivity of each product and the 
current high level of export subsidies 
which would provide importers with a 


substantial price advantage, leading toa 
significant reduction in sales volume, 
price erosion and a decline in 
profitability for both domestic 
producers. 


The Tribunal’s task in this review was 
to assess whether the industry was 
vulnerable to the resumption of 
unrestrained subsidized imports and 
whether there existed a likelihood of 
continued subsidizing from the subject 
countries. Although there are many 
common features between the two 
product categories, the Tribunal 
considered it appropriate to review the 
evidence presented on a separate basis 
for each product category. The 
apparent Canadian market for 
both products was approximately 
$34 million in 1988 with import sales 
representing about $2 million. 


With respect to canned ham, in the 
Tribunal’s view, the most important 
factor was the level of export subsidy - 
some 40 cents per pound. This was 
found to be at least as high as the level 
which prevailed at the time of the 
finding and also represented a 
Significant amount in relation to the 
product’s wholesale selling price 
(i.e., roughly 15 to 25 percent). Further, 
it was the opinion of the Tribunal that 
there was a direct relationship between 
the level of export subsidy and the 
injury which would be suffered by the 
industry if the finding were rescinded. 


¢ With respect to canned luncheon meat, 
the evidence showed that pork prices 
had been depressed since 1987, but that 
a firming trend was expected in the near 
future. As pork prices increase, costs 
for the domestic producers will increase 
and margins on the subject goods will 
fall unless producers have more success 
in increasing prices than they have had 
in the past. Against this background, 
the current export subsidy level is of the 
order of 25 cents per pound, or 20 cents 
per tin; a level of subsidy which is 
higher than the level which prevailed at 
the time of the ADT finding, and 
proportionately as important as the cur- 
rent subsidy on canned ham, given the 
lower selling price for canned luncheon 
meat. 


ADVICE GIVEN UNDER 
SECTION 37 OF SIMA 


During the past year, the Tribunal was also 
asked twice for an opinion as to whether 
information and evidence before the Deputy 
Minister disclosed a reasonable indication 
that the dumping of the subject goods 
(landing nets in one case and women’s 
footwear in the other) had caused, was 
causing or was likely to cause material 
injury. SIMA requires that the Tribunal 
render its advice on the issue, without 
holding any hearings, on the basis of infor- 
mation that was before the Deputy Minister 
when she reached her decision. In both 
cases, the Tribunal was of the view that the 
information disclosed a reasonable 
indication of material injury. (See 
Appendix I, Table 6) 
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Members and staff "kneedeep" in footwear during case hearing. 
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CHAPTER IV 


APPEALS 


The Tribunal, among its other duties, hears 
appeals from decisions of the Minister or of 
the Deputy Minister of Revenue Canada, 
Customs and Excise. The appeals involve 
mainly customs duties and sales tax matters. 


The most common type of appeals are those 
respecting Revenue Canada’s decisions on 
the classification of goods, which in tum 
determines the amount of tax or tariff that 
must be paid. Invariably, the party 
appealing the decision feels that another 
classification, under which a lower tax or 
tariff would apply, is more appropriate. 


Although the Tribunal strives to be informal 
and accessible, there are certain procedures 
and time constraints which are imposed by 
the law and by the Tribunal itself in order to 
provide quality service to the public in an 
efficient manner. For example, the appeal 
process is set in motion with a notice (or 
letter) of appeal, in writing, sent to the 
Secretary of the Tribunal within the time 
limit specified in the act under which the 
appeal is made. 


The person launching the appeal (the 
appellant) normally has 60 days to submit to 
the Tribunal a document called a "brief." 
Generally, the brief states under which act 
the appeal is launched, gives an indication 
of the points in issue between the appellant 
and the Minister or Deputy Minister (in legal 
terminology, the Minister and the Deputy 
Minister are called the respondent) and 
States why the appellant believes the 
respondent’s decision was incorrect. A 
copy of the brief must also be given to the 
respondent. 


The Minister or the Deputy Minister 
(whoever has made the decision that is being 
appealed) must also comply with time and 


procedural constraints. Normally, within 
60 days after having received the 
appellant’s brief, the Minister or Deputy 
Minister must provide the Tribunal and the 
appellant with a brief setting forth his 
position. Once these formalities are out of 
the way, the Secretary contacts both parties 
in order to schedule a hearing. Hearings are 
generally conducted in public, before a 
panel of members of the Tribunal. 


An individual may present a case before the 
Tribunal in person, or be represented by 
legal counsel or by any other representative. 
The respondent is represented by a lawyer 
from the Department of Justice. 


Hearing procedures are designed to ensure 
that the appellant and the respondent are 
given a full opportunity to make their cases. 
They also enable the Tribunal to have the 
best information possible to make a 
decision. For example, the appellant is the 
first to present the facts upon which a case 
is based, after which the respondent’s case 
is presented. As in a court, the appellant and 
the respondent can call witnesses to present 
evidence supporting their positions and 
these witnesses are questioned by the 
opposing parties in order to test the validity 
of their evidence. When all the evidence is 
gathered, the parties then present arguments 
in support of their respective positions. 


Usually within 120 days of the hearing, the 
Tribunal issues a decision on the matters in 
dispute. The decision includes the reasons 
for its conclusions. For large and compli- 
cated cases, the Tribunal may take 
somewhat longer in reaching a decision. 


If either the appellant or the respondent 
disagrees with the Tribunal’s decision, it or 
he can appeal the decision to the Federal 
Court of Canada. 


Appendix V contains a flow diagram which 


Outlines the steps normally involved in an 
appeal from a Customs and Excise decision. 
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CASES CONSIDERED 
IN THE PAST YEAR 


During the 1989-90 fiscal year, the Tribunal 
held 50 hearings respecting appeals of 
which 22 related to the Customs Act, 25 to 
the Excise Tax Act and 3 to SIMA. 
Decisions were issued in 37 cases (See 
Appendix I, Table 3). Decisions on the 
other cases are pending, but are well on their 
way to completion. (Appendix I, Table 3 
includes decisions respecting eight more 
appeal cases that were issued early in the 
following fiscal year. Substantive discus- 
sion of these cases will be reflected in next 
year’s report.) 


The Tribunal received eight appeals 
pursuant to section 61 of SIMA and issued 
two decisions concerning requests for a 
review of the Deputy Minister’s deter- 
minations respecting goods to which an 
anti-dumping or countervailing duty order 
applied. 


Of the 37 appeals for which a decision has 
been rendered, 3 have been appealed to the 
Federal Court of Canada. These appeals are 
Sturdy Truck Body (1972) Limited v. The 
Minister of National Revenue; Lovell 
Lighting Ltd. v. The Minister of National 
Revenue; and Geocrude Energy Inc. v. The 
Minister of National Revenue. 


The number of customs and excise tax 
appeal cases heard by the Tribunal was 
matched by the diversity of products for 
which the Tribunal was asked to settle 
a dispute. The products ranged from 
a Volkswagen camper purchased in 
Canada and exported to the United States 
(H.S. Shergill v. The Minister of National 
Revenue) to culverts purchased by the 
province of Prince Edward Island and 
installed in provincial highways and roads 
lying within municipal boundaries 
(The Province of Prince Edward Island 
v. The Minister of National Revenue); from 
indelible ink for shorthand machines used 
by court reporters (Light Touch 
Stenographic Services Ltd. vy. The Deputy 
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Minister of National Revenue for Customs 
and Excise) to precast concrete tangent 
beams for the construction of the Vancouver 
"Skytrain" system (Supercrete Precast Ltd. 
v. The Minister of National Revenue); and 
from postage meter machines used in the 
production of postage stamps (Pitney Bowes 
of Canada Ltd. v. The Minister of National 
Revenue) to natural gas pipelines used in the 
extraction of heavy oil near Cold Lake, 
Alberta (Esso Resources Canada Limited 
v. The Minister of National Revenue). 


In keeping with its policy of maintaining 
appeal procedures that are informal and 
accessible to the general public, the Tribunal 
dealt with an equally diverse range of 
appellants: from individuals appearing on 
their own behalf (Antoine Boiridy v. The 
Deputy Minister of National Revenue for 
Customs and Excise; Kaliannan Raju v. The 
Deputy Minister of National Revenue for 
Customs and Excise) to small businesses 
(The Geo. Cluthé Manufacturing Company 
Limited v. The Minister of National 
Revenue; Les Presses Lithographiques Inc. 
v. The Minister of National Revenue) to 
large corporations (BASF Canada Inc. 
v. The Deputy Minister of National Revenue 
for Customs and Excise; K-Mart Canada 
Limited v. The Deputy Minister of National 
Revenue for Customs and Excise). 


Of the many cases heard by the Tribunal in 
Carrying out its appeal functions, several 
decisions stand out from among the others, 
either because of the unusual nature of the 
product in dispute or because of the legal 
significance of the case. A brief résumé of 
a representative sample of such cases 
follows. 


Stochem Inc. v. The Deputy Minister of 
National Revenue for Customs and Excise 
Decision: Appeal Allowed 

Tribunal Members: Hines, Fraleigh, 


Macmillan 


¢ This case is significant because it dealt 
with the recurring issue in tariff 


Classification appeals of the extent to 
which reference may be made to the 
Harmonized Commodity Description 
and Coding System for tariff classifica- 
tion (the HS) for purposes of assisting 
in the classification of goods imported 
prior to the implementation in Canada 
of the HS on January 1, 1988. 


e In this case, Stochem Ltd. imported, in 
1986 and 1987, certain precipitated 
calcium carbonates coated with stearic 
acid as a stabilizer, classifying them 
under tariff item 92842-1 (carbonates 
and percarbonates) of the former 
Customs Tariff. The Deputy Minister 
classified them under 93819-1 
(chemical products and preparations of 
the chemical or allied industries). 


¢ The Tribunal agreed with the appellant 
that the goods should be classified under 
tariff item 92842-1, relying on the 
expert evidence provided at the hearing 
and various dictonary definitions. 


e The Tribunal reached this conclusion 
even though section 11 of the new 
Customs Tariff required that, in 
interpreting the various tariff items, 
regard should be had to the Explanatory 
Notes to the HS. The Explanatory 
Notes excluded from the definition of 
carbonates those coated with stearic 
acid. 


¢ Following a careful analysis of the 
legislative history of section 11 and 
relevant jurisprudence, the Tribunal 
declared that section 11 did not apply to 
the former Customs Tariff. 


Sturdy Truck Body (1972) Limited v. The 
Minister of National Revenue 
Decision: Appeal Not Allowed 


Tribunal Members: Trudeau, Coleman, 
Bertrand 


e Sturdy Truck is a custom truck body 
manufacturer. The case is significant 


because it dealt with the question of 
whether the Minister could be 
prevented from issuing reassessments 
denying the truck bodies’ federal sales 
tax exempt status when, on several 
previous occasions, Revenue Canada 
officials confirmed that the truck bodies 
were Sales tax exempt. 


The issue in this case was whether the 
truck bodies, when sold, qualified for 
sales tax exemption under the Excise 
Tax Act. Sturdy Truck had shaped its 
truck body design on the basis of criteria 
laid down by Revenue Canada. It was 
repeatedly told by Revenue Canada 
Officials that, by following these 
criteria, there would be no federal sales 
tax levied on the company when it sold 
the truck bodies. Therefore, it was not 
assessed federal sales tax for its 
activities. 


However, the Minister subsequently 
changed the criteria, concluded that 
Sturdy Truck’s truck bodies were not 
designed in accordance with the new 
Criteria, and reassessed the company. 
Because of this reassessment, Sturdy 
Truck was required to pay federal sales 
tax on the truck bodies previously sold 
Sales tax free. 


Sturdy Truck appealed this assessment 
to the Tribunal and asked the Tribunal 
to prevent the Minister from 
reinterpreting the sales tax exemption. 
The Tribunal had great sympathy for 
Sturdy Truck, but it said that it had to 
decide the case on the basis of the Excise 
Tax Act and the facts as they applied to 
the Act. When the Tribunal did this, it 
found that the Excise Tax Act allowed 
the Minister to reassess the taxpayer at 
any time. The Tribunal also found that 
the truck bodies were not sales tax 
exempt. 


1s] 


Sealand of the Pacific Ltd. v. The Deputy 
Minister of National Revenue for Customs 
and Excise 


Decision: Appeal Allowed 


Tribunal Members: Macmillan, 
Coleman, Hines 


¢ This case involved the tariff classifica- 
tion of the luxury vessel the 
"M.V. Cherokee IV." It had two 
lounges, one complete with a fireplace. 
It had 17 state rooms with private 
washrooms, a full service kitchen, 
televisions and sound equipment, and 
outside deck areas which featured 
suntanning facilities, a jacuzzi and a 
barbecue. Apart from the interesting 
nature of the product under appeal, the 
case is significant because it dealt with 
the question of the interplay between the 
Customs Tariff and the Excise Tax Act. 


¢ Sealand purchased the vessel for its 
future use aS a passenger vessel in a 
sport fishing enterprise. It had 
been used by its former owners for 
pleasure. 


¢ When it imported the vessel from the 
United States, Sealand classified the 
ship under tariff item 44005-1 (yachts 
and pleasure boats). On the basis of its 
future commercial use, Sealand also 
claimed a sales tax exemption because 
of a provision of the Excise Tax Act that 
exempted commercial vessels from 
federal sales tax. The Deputy Minister 
Classified the ship under tariff item 
44000-1 (ships, vessels, dredges, 
scows, yachts, boats, or other 
water-borne craft) because of its 
intended commercial use and because 
of the claimed federal sales tax 
exemption. 


¢ Indeciding the case in favor of Sealand, 
the Tribunal said that, in general, goods 
must be classified according to their 
description at the time of importation. 
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The Tribunal declared that, when it was 
imported, the vessel was used for 
pleasure and was therefore properly 
Classified by Sealand. Its intended use 
was not relevant for purposes of its 
classification nor was its treatment 
under the Excise Tax Act. 


Geocrude Energy Inc. v. The Minister of 
National Revenue 


Decision: Appeal Not Allowed 


Tribunal Members: Fraleigh, Bertrand, 
Hines 


¢ This case is significant because it dealt 
with the question of whether persons 
obliged, under the Excise Tax Act, to 
pay federal sales tax (i.e., licensed 
manufacturers, wholesalers and 
importers) are the only ones who can 
claim refunds pursuant to section 68 
(previously section 44) of the Act where 
such taxes are paid in error. This, even 
though someone else might ultimately 
have borne the burden of the tax. 


¢ In this case, Geocrude had purchased 
three metal buildings from a licensed 
manufacturer for use at its heavy oil 
battery and was invoiced an amount 
which included the federal sales tax that 
the latter was required to pay to 
Revenue Canada. Subsequently, the 
appellant asked the manufacturer for a 
refund equal to the amount which it had 
paid the company for the sales tax on the 
basis that the buildings were tax exempt. 
The manufacturer refused after 
receiving an opinion from Revenue 
Canada that the buildings were not in 
fact tax exempt. Geocrude then applied 
to Revenue Canada directly for the 
amounts, but was refused by the 
Minister because Geocrude was not 
considered to be an eligible claimant. 


¢ After an extensive review of the history 
of this provision and the case law, the 
Tribunal concluded that, even though 


someone else may have ultimately 
borne the burden of the tax, the only one 
who could claim a refund under 
section 68 was the one who was 
required by law to pay the tax. Even 
though Geocrude bore the burden of the 
tax, there was nothing in the Excise Tax 
Act that required Geocrude to pay the 
tax on the metal buildings. 


The Province of Prince Edward Island 
vy. The Minister of National Revenue 


Decision: Appeal Not Allowed 


Tribunal Members: Bertrand, Coleman, 
Trudeau 


This case is significant, not only 
because it affords an example of the 
breadth of appellants before the 
Tribunal (in this case the Province of 
Prince Edward Island), but because it 
provides an indication of the breadth of 
issues covered in an appeal. 


In this case, the Province of Prince 
Edward Island purchased steel 
corrugated culverts which were 
installed in the drainage systems of 
provincial highways and roads lying 
within municipal boundaries. Culverts 
sold to municipalities are federal sales 
tax exempt goods. The culverts were 
purchased by the Province at federal 
sales tax included prices. The Province 
applied for a refund of the tax, but was 
subsequently denied by the Minister. 


The Province argued that it qualified for 
a refund under section 68.19 
(previously section 44.19) of the Excise 
Tax Act. Under that section, a province 
is entitled to a refund for tax paid on 
goods that the province has purchased, 
unless the goods are used for one of the 
purposes mentioned in the section 
(e.g. resale). Second, the Province said 
that, because culverts are tax exempt 
when purchased by municipalities, the 
Province was entitled to a refund. The 
Province made this argument even 


though it admitted that the culverts were 
never sold to a municipality. However, 
the Province argued that there was a 
"deemed sale" when the culverts were 
installed for the use of a municipality. 
Finally, the Province said that goods 
like culverts, sold to municipalities for 
use directly in a drainage system, are tax 
exempt, and any agency operating a 
water drainage system on behalf of a 
municipality may be declared by the 
Minister to be a municipality. The 
Province asked the Minister to declare 
the Province a municipality for the 
purpose of the tax exemption. The 
Minister refused and the Province 
argued that the Minister acted arbitrarily 
in so refusing. 


The Tribunal dismissed all of the 
appellant’s arguments. First, section 
68.19 had to be read in conjunction 
with the Federal-Provincial Fiscal 
Arrangements Act, 1977 and the 
Reciprocal Taxation Memorandum of 
Agreement signed between the 
Province and the Minister of Finance for 
Canada. According to the Act and the 
Agreement, the Province could not 
apply for a refund under section 68.19 
because it was party to the Reciprocal 
Taxation Memorandum of Agreement 
in which it had expressly waived its 
right to claim tax refunds under 
section 68.19. 


Second, the Province admitted that the 
culverts were never purchased by a 
municipality nor was there a "deemed 
sale" as there had been no transfer of 
property in the goods to a municipality. 


Finally, the Tribunal did not have the 
power to declare the Province a 
municipality for purposes of claiming 
the sales tax exemption; that power 
rested with the Minister. While the 
exercise of the Minister’s power could 
be reviewed to see if the decision was 
made fairly, that review could not be 
carried out by the Tribunal. 
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Members and Tribunal counsel working on an appeal case. 


Panel members during a steel plant visit. 


CHAPTER V 


TRADE AND 
TARIFF INQUIRIES 


The CITT Act contains broad provisions 
under which the Government or the Minister 
of Finance may ask the Tribunal to conduct 
an inquiry on any trade-related problem 
it is facing. Under these provisions 
(sections 18-21), the Tribunal acts in an 
advisory capacity, with powers to conduct 
research, receive submissions and repre- 
sentations, find facts, hold public hearings, 
and report, with recommendations as 
required, to the Government or the Minister. 


These inquiries fall into three broad 
Categories: general economic inquiries, 
inquiries into tariff-related matters and 
inquiries into injury caused by imports 
generally. 


Economic Inquiries 


Under section 18 of the CITT Act, the 
Government may ask the Tribunal to inquire 
into and report on "any matter in relation to 
the economic, trade or commercial interests 
of Canada with respect to any goods or 
services." For example, such a study may 
be in the form of an examination of various 
alternatives for proposed Government 
action to help certain industries adjust to 
changing economic and trade conditions, 
taking into account existing programs, 
legislation, the international environment 
and Canada’s trading rights and obligations. 
Trade questions referred to the Tribunal 
may involve not only imports, but also 
export trade development and access 
conditions facing Canadian exports. 


Tariff-Related Inquiries 


Under section 19 of the CITT Act, the 
Minister may refer to the Tribunal for 


inquiry and report "any tariff-related matter, 
including any matter concerning the 
international rights or obligations of Canada 
in connection therewith." Such inquiries 
may involve the examination of a variety of 
questions, such as the classification of goods 
or the reduction or elimination of tariffs and 
their impact on domestic industries. The 
inquiry concerning reductions in tariffs for 
textile products, carried out this year at the 
request of the Minister, is a good example 
of the type of work that the Tribunal may be 
asked to perform pursuant to section 19. 
More will be said about this inquiry later. 


Under section 19 of the CITT Act, the 
Minister of Finance has given a standing 
reference to the Tribunal directing it to 
examine and report on requests by Canadian 
producers for relief from Canada’s General 
Preferential Tariff (GPT) or CARIBCAN 
programs. Under the GPT program, the 
Canadian government applies reduced 
import tariffs to products of more than 
150 developing countries. CARIBCAN 
provides duty-free access for most exports 
to Canada from the Commonwealth 
Carribean countries. Canadian producers 
who think they have been, or may be, injured 
by products imported under either of these 
programs may ask the Government to either 
partially or entirely remove the GPT or 
CARIBCAN preference from any one or 
more of the countries to which it has been 
extended. Producers applying for this form 
of relief must show that they are being or are 
likely to be injured by actual or potential 
imports of like or directly competitive goods 
which receive either preferential tariff. 
Applicants do not have to represent all, or 
even any specific share, of the manufacture 
of that product in Canada, but the Tribunal 
will want to look at the situation of the whole 
industry when considering the application. 


Appendix V provides more detailed infor- 
mation on the statutory provisions detailing 
the process of a GPT or CARIBCAN injury 
complaint. 
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Under section 19.1, the Tribunal may also 
be asked to inquire into and report on the 
question of whether goods, on which tariffs 
are being reduced under the FTA with the 
United States, are being imported into 
Canada in such increased quantities and 
under such conditions that they alone 
constitute a principal cause of serious injury 
to domestic producers of like or directly 
competitive goods. 


Under section 70 of the Customs Act, the 
Tribunal may be asked by the Deputy 
Minister to give an opinion as to the 
valuation or tariff classification of any 
goods or class of goods. 


Import Safeguard Inquiries 


Under section 20 of the CITT Act, the 
government may ask the Tribunal to inquire 
into and report on any matter in relation to 
the importation of goods or provision of 
services which cause or threaten injury to 
the production of goods or provision of 
services in Canada. Article XIX of the 
GATT provides that a contracting party may 
impose restrictions on the importation of a 
particular product in emergency situations 
for temporary periods where it is 
demonstrated that such imports cause or 
threaten serious injury to domestic 
producers. These safeguard actions may 
take the form of quantitative restrictions or 
surcharges. 


Section 20.1 of the CITT Act provides that, 
where the Tribunal finds, in import 
safeguard inquiries, that goods originating 
in the United States and those from other 
countries are being imported in such 
quantities and under such conditions as to be 
a principal cause of serious injury, it must 
determine whether the quantity of such 
goods from the United States is substantial 
in comparison with goods of the same kind 
from other sources and whether these goods 
from the United States contribute impor- 
tantly to the serious injury or threat thereof. 


pats 


Inquiries into serious injury caused by 
imports may also be triggered by domestic 
producers. This topic is further discussed in 
the next chapter. 


Conduct of Inquiries 


General economic, tariff-related and import 
safeguard inquiries are always set in motion 
with a notice of inquiry which is forwarded 
to all known interested parties and published 
in the Canada Gazette. This notice sets out 
the origin of the inquiry and its terms of 
reference; the time limits for the submission 
of briefs, documents, questionnaires and the 
like; the place and time fixed for a public 
hearing, if one is to be held, and such other 
information as the Tribunal may specify. 


In conducting these inquiries, the Tribunal 
carries out economic research, obtains 
information and data from various sources 
and prepares public reports. 


A public hearing is generally held, in order 
to give parties the opportunity to present 
evidence and make their views known. 
Confidential information is discussed in 
closed sessions and confidential documents 
are given Strict protection. 


The Tribunal must complete its inquiry and 
report within the time limits set by the terms 
of reference or the pertinent legislation. 


An Inquiry into Textile 
Tariffs 


On March 23, 1990, the Minister of State 
(Privatization and Regulatory Affairs) 
tabled in Parliament the Tribunal’s Report 
An Inquiry into Textile Tariffs. The report 
recommended that Canadian textile tariffs 
be reduced by moving to a simpler structure 
of maximum tariff rates of 5 percent for 
fibres, 10 percent for yarns and 16 percent 
for fabrics. Tariffs on specialty textiles 
would be reduced by 33 percent. Tariffs 
would be reduced by one percentage point 


per year over a period up to nine years, 
depending on the product, starting in 1991. 
The recommended tariff rates would reduce 
the average level of Canadian textile tariffs 
by just over one quarter, leaving them 
somewhat above those of the United States. 


The textile reference had begun about 
13 months earlier with a February 6, 1989, 
letter from the Minister of Finance to the 
Chairman of the Tribunal asking for advice 
on the Government’s plan to bring Canadian 
textile tariffs into line with those of other 
industrialized countries. The main thrust of 
the reference was for the Tribunal to recom- 
mend by how much and how quickly textile 
tariffs should be reduced. The reference 
also asked the Tribunal to consider the 
possibility of exceptions to tariff reductions, 
to examine requests for acceleration of tariff 
reductions under the FTA and to make 
recommendations on relativity in tariffs in 
the textile-manufacturing and textile-using 
industries. 


This inquiry posed an exceptional challenge 
to the Tribunal in its first year of existence 
and involved the efforts of close to 
40 percent of the Research Branch staff, as 
well as staff seconded from other 
government departments. It undertook an 
ambitious program of approximately 
40 plant visits, public hearings lasting 
six weeks in all, and analysis involving the 
efforts of hundreds of industry participants 
and many representatives of industry 
associations, researchers and counsel. The 
process adopted for the inquiry was 
designed to facilitate input from parties and 
be transparent. Not only testimony by 
witnesses but also research staff and 
consultants and the reports they prepared 
were subject to cross-examination by 
counsel and questioning by panel members 
to ensure accuracy of the facts needed to 
develop the Tribunal’s recommendations. 


The first major phase of the inquiry 
involved establishing the facts. Question- 
naires seeking information for the period 


1984-88 were sent to Canadian firms 
manufacturing, using and distributing 
textiles or products in which textiles are a 
major input. Firms cooperated actively in 
the survey with over 500 responding. The 
response rate for textile firms was 
particularly high covering close to 
75 percent of Canadian textile manufac- 
turing and nearly all production in the main 
textile sectors manufacturing cotton, wool 
and man-made textile products. Infor- 
mation compiled through the survey was a 
key factor in the inquiry. It provided the 
basis for an unprecedented analysis of the 
textile industry which focused on 20 major 
subsectors and 57 major product groups 
relating to the HS. More importantly 
perhaps in terms of ensuring that parties 
were Satisfied with the accuracy of facts 
relating to industry performance, counsel 
was able to review replies and financial 
statements and to question representatives 
of firms that had provided them. 


Plant visits in April and May, as well as the 
testimony of over 80 witnesses from 
industry at the four-week June-July hearing, 
gave the Tribunal members an under- 
standing of the industries involved and of 
the possible implications of tariff reduc- 
tions. One of the main messages from firms 
at the hearing concerned how they saw their 
prospects and how they were positioning 
themselves to compete under the FTA. 


The second major phase culminated with a 
hearing in October where parties focused 
on the research prepared by staff and 
consultants. Research staff papers and 
consultant reports presented major findings 
and analyzed key issues which formed part 
of the basic considerations leading to the 
Tribunal’s recommendations. Among the 
main findings were the very strong 
economic performance of the textile 
industry and the strong financial 
performance of both the textile and clothing 
industries which have exceeded that of 
manufacturing in Canada and textiles in the 
United States. Tariff comparisons 
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confirmed that Canada’s Most Favored 
Nation textile tariffs were much higher 
and more complicated than those of 
the United States, the EEC and Japan. 
Consultant reports concluded that the 
economic effects of tariff reductions would 
be positive and that they would create net 
benefits for Canada. 


Other important issues were possible 
reductions in tariffs and the phasing out of 
the Multi-fibre Arrangement (MFA) as a 
result of the Multilateral Trade Negotiations 
(MTN) and whether these should be a factor 
in the Tribunal’s recommendations. 
Another key issue for parties was whether 
the US Voluntary Export Restraint (VER) 
regime was more stringent than that of 
Canada and whether any differences should 
be taken into account in comparisons of 
tariff protection. Finally, parties focused on 
the illustrative tariff reduction options 
which had been developed by the CITT 
staff. The options included a proportionate 
approach to tariff reductions along with a 
simpler approach whereby similar products 
would be subject to the same maximum 
tariffs, both approaches being implemented 
over three different time frames. These 
options would have reduced Canadian 
average textile tariffs by 33 to 36 percent, 
bringing them close to or lower than 
US textile tariffs, but not as low as those of 
the EEC or Japan. 


Parties’ reaction to the research findings and 
analysis of issues, and particulary the tariff 
reduction options, greatly assisted the 
Tribunal in arriving at its final recommen- 
dations. The Tribunal concluded that lower 
textile tariffs would benefit the clothing 
industry, other industrial users of textiles 
and Canadian consumers. The Tribunal 
rejected possible reduction schemes that 
would have completely eliminated the 
one-third gap between average textile tariffs 
in the United States and Canada or brought 
tariffs even lower towards Japanese or EEC 
textile tariffs. The main considerations in 
this respect were the FTA-related 
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adjustments already facing the industry, 
the prospect of further tariff reductions in 
the MTN and the perception that the 
US VER regime was more protective than 
that of Canada. The Tribunal also rejected 
a proportionate approach to tariff 
reductions, preferring a simpler structure 
which would avoid perpetuating the current 
tariff’s uneven treatment of similar or 
substitutable products. This structure 
would encourage investment in competitive 
production lines. It would also improve 
effective tariff protection, particulary for 
clothing, which is one of the main objectives 
of the Government’s plan to reduce textile 
tariffs. 


The tariff reductions will be a challenge for 
the textile industry, but the Tribunal 
completed the inquiry with a feeling of 
confidence in the industry’s ability to adjust 
successfully as it has to other challenges it 
has faced by becoming still more 
competitive and outward looking. The 
recommendations reflect the goal of easing 
the textile industry’s adjustment to lower 
tariffs, while ensuring that the desired 
benefits of the Government’s plan are 
realized. They reflect the Tribunal’s belief 
that a simpler tariff structure, more in tune 
with Canada’s present circumstances, 
would best serve producers and consumers 
of textiles. These recommendations are 
now in the hands of the Government which 
will decide in due course how to respond to 
the Tribunal’s recommendations. 


Grain Corn Public Interest 


On October 20, 1989, pursuant to section 19 
of the CITT Act, the Minister of State 
(Privatization and Regulatory Affairs) 
asked the Tribunal to conduct "a preliminary 
examination as to whether any new evidence 
discloses a reasonable indication of a 
material change in circumstances from 
October 1987" when a previous corn public 
interest report was issued by the then 
Canadian Import Tribunal. The reference 
instructed the Tribunal to proceed forthwith 


with a second public interest inquiry if the 
results of the preliminary examination 
Satisfied it that this was warranted. The 
Minister’s letter of reference thus 
established a two-step process for this 
inquiry. 


The report with respect to the investigation 
into changed circumstances was to 
be provided to the Minister by 
December 31, 1989. In view of this short 
time frame and the two-step nature of the 
work, the Tribunal decided that a public 
hearing would not be required for the 
initial step. The Tribunal relied on 
information submitted in response to an 
October 25, 1989, Notice of Inquiry inviting 
all parties having an interest to make written 
submissions. Information was also 
gathered by the CITT and an independent 
expert hired by the CITT to assist in the 
research work. 


The information submitted by parties 
disclosed a number of events which were 
alleged to constitute changes in 
circumstances. The Tribunal evaluated 
each event in order to decide itself on its 
relevance and materiality for the purpose of 
its report. Events examined included the 
1988-89 drought and consequent abnormal 
crop conditions, the Canada-US FTA, the 
closure of a major industrial corn user, 
St. Lawrence Starch, the US countervailing 
duty on pork and the elimination of the 
"At and East" transportation program in the 
1989 federal budget. 


Having reviewed and analyzed all the 
publicly available data and information 
supplied by parties, as well as the advice 
obtained on com market developments from 
Agriculture Canada and the independent 


expert hired by the CITT, an excellent 
picture emerged of the effect of the 
countervailing duty on corn markets. This 
assisted the Tribunal in understanding the 
consequences of the events which had 
occurred since the last public interest 
inquiry in 1987. These results indicated 
that, except for 1988-89 (the drought year), 
the effects of the countervailing duty were 
modest (1986-87) or negligible (1987-88). 
Current crop conditions and present 
medium-term forecasts indicated that these 
effects should continue to be modest or 
negligible. As a result, in current forecast 
market conditions, the countervailing duty 
would have little or no adverse effect on 
users and consumers. 


Given the foregoing, the Tribunal concluded 
that, while the countervailing duty 
cost-benefit balance was clearly a delicate 
one, events since the public interest inquiry 
of 1987 had not been significant enough to 
alter that balance in a material way for the 
foreseeable future. In these circumstances, 
a review of the original public interest 
finding was not considered to be warranted. 
However, if contrary to current forecasts, a 
short supply condition were to recur in the 
near term, the Tribunal felt this might 
warrant a reconsideration of the appropriate 
level of the countervailing duty. 


When the Maritime provinces submitted 
information respecting the above inquiry, 
they also requested an exemption from the 
countervailing duty on corn pursuant to 
section 76 of SIMA. On April 9, 1990, in a 
separate decision, the Tribunal announced 
that it found that the applicants had not 
advanced sufficient grounds for review and 
the requests for review were accordingly 
denied. 
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Research staff at work. 


CHAPTER VI 


OTHER ACTIVITIES 
OF THE TRIBUNAL 


The Canadian International 
Trade Tribunal Rules 


While section 61 of the CITT Act provides 
for the continuation in force of the Canadian 
Import Tribunal Rules, the CITT has been 
active during the past year formulating draft 
rules to govern the future proceedings, 
practices and procedures of the Tribunal. 
These rules are intended to complement the 
CITT Act and the other acts of Parliament 
under which the Tribunal exercises and 
performs its duties. A final draft of the rules 
was completed and translated by the end of 
March 1990. 


As the Canadian International Trade 
Tribunal retains the jurisdiction, powers and 
procedures of its predecessors, the draft 
rules reflect past practice, except for 
contextual modifications. The drafting of 
the rules was also governed by the objective, 
expressed in section 35 of the CITT Acct, to 
deal with hearings before the Tribunal as 
informally and expeditiously as the 
circumstances and considerations of 
fairness permit. The draft rules are divided 
into various parts covering rules of general 
application, as well as specific rules 
for various Tribunal functions such as 
appeals, references, inquiries, reviews, 
rulings, reconsiderations and complaints by 
domestic producers. Sample forms will be 
provided in the Schedules to the Rules. 


Consultations on the draft rules with 
interested parties dealing regularly with the 
Tribunal will be completed by the end of 
September 1990. Before coming into 
effect, the rules must be reviewed and 
approved by the Office of Privatization and 
Regulatory Affairs and by the Privy Council 


Office. Subsequently, the rules will be 
submitted to the Governor in Council for 
final approval, as required by section 39 of 
the CITT Act. They will come into force on 
the day on which they are registered and will 
then be published in Part II of the Canada 
Gazette. It is expected that the whole 
regulatory process will be completed by 
early 1991, 


Other Activities under SIMA 


Pursuant to section 89 of SIMA, the 
Tribunal was asked to make a ruling on who 
was the importer of stainless steel pipe from 
the USA on which duty was payable. As 
insufficient evidence was provided, the 
Tribunal concluded that it had no basis in 
fact for making the ruling requested. The 
Tribunal also considered one motion for 
costs pursuant to subsection 72(2) of SIMA 
and rejected the motion as the facts did not 
substantiate the claim. 


Import Safeguard 
Complaints by 
Domestic Producers 


In addition to references to the Tribunal 
from the Government respecting import 
safeguard inquiries (which were described 
in Chapter V), sections 22 to 30 of the 
CITT Act allow Canadian producers of 
goods, or persons or associations acting on 
their behalf, to file with the Tribunal 
complaints of "serious injury" to Canadian 
production as a result of increased imports 
of like or directly competitive products. 
This direct access provision, which relates 
to Canada’s rights and obligations under 
Article XIX of GATT, by industry as 
opposed to the Government was not 
previously available other than for 
safeguard actions requested by the textile 
and clothing industries. The CITT Act 
stipulates that the complainants must repre- 
sent "a major proportion" of the Canadian 
production of goods subject to the 
complaint. Past practice and its application 
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in other cases indicate that "a major 
proportion" may be less than 50 percent of 
the production, but is normally more than 
25 percent. The Tribunal makes a judgment 
in each case based on the industry, the goods 
concerned and the relevant precedents. 
Once the Tribunal finds the existence or 
threat of material injury, the Government 
then decides on the appropriate response. 


Appendix V provides further information on 
the statutory provisions respecting the 
Tribunal’s consideration of import 
safeguard complaints by domestic 
producers. 


During the past year, no Canadian producers 
took advantage of the provisions which 
allow them to ask the Tribunal to conduct 
general import safeguard inquiries. This 
lack of activity may be related to the robust 
economic conditions of recent years which 
make domestic producers less sensitive to 
import pressures. 


Visits to the CITT and Public 
Speaking Engagements 


In the past year, the Tribunal enjoyed visits 
from representatives of a number of 
economic and trade institutions or 
multilateral trade bodies. These included 
representatives of the United States 
International Trade Commission, the 
Korean Trade Commission, the OECD and 
the GATT, as well as the Economic Council 
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of Canada. These visits provided useful 
forums to exchange information on the 
scope and conduct of the CITT’s respon- 
Sibilities in relation to other national 
organizations and also provided an informal 
setting in which to learn from counterpart 
Organizations’ experiences. Repre- 
sentatives of the OECD visited the CITT as 
part of their information-gathering exercise 
prior to writing their annual country report 
on Canada, and the GATT visit was part of 
its Trade Policy Review exercise. Both 
international organizations were curious to 
learn what role the CITT played or could 
play with respect to the monitoring of 
domestic trade policy measures and 
programs which affect Canada’s economic 
performance, as well as international trade 
generally. 


Members and senior staff also participated 
in several conferences or discussion groups 
and accepted eight speaking engagements in 
this context. The audiences that were 
addressed by members were varied in size 
and professional background. They 
included industry associations such as the 
Canadian Manufacturers’ Association, the 
Professional Association of Foreign Service 
Officers and a meeting of the Ontario 
Chapter of the Canadian Bar Association, as 
well as addresses to the Annual Ottawa 
Trade Law Conference (sponsored by the 
University of Ottawa and Carleton 
University) and the Canadian Institute’s 
Customs and Trade Law Development 
Conference. 


CHAPTER VII 


ADMINISTRATION 


The personnel of the Tribunal, members and 
Staff, are its greatest resource. The majority 
of the personnel of the predecessor 
organizations found a home in the new 
Tribunal and others have retired, have been 
helped to relocate in other departments, or 
are being retrained for other jobs. As with 
the members, the staff of the Tribunal 
provide a rich mix of professional, technical 
and administrative backgrounds, education 
and experience. Almost two-thirds of the 
Tribunal’s 90 some members and staff have 
post-secondary degrees or certification from 
universities, community colleges and 
professional associations. At the under- 
graduate level, 13 have degrees or the 
equivalent in economics and business, 7 in 
law, and 9 in other disciplines. At the 
post-graduate level, 18 have degrees or the 
equivalent in economics and business, 2 in 
law, and 8 in other disciplines. 


The Tribunal’s financial and person-year 
resources are based on an average workload 
of appeals, dumping and subsidy inquiries, 
reviews and safeguard actions which 
assumes continuation of the workload 
patterns of its predecessors. If there are 
changes, for example, through a major work 
assignment in response to changing external 
factors or an unusually large dumping or 
subsidy inquiry, the Tribunal may be 
required to seek additional temporary 
resources. 


In addition to members, the Tribunal had an 
authorized continuing complement of 
82 person-years in fiscal year 1989-90 


allocated as follows amongst the Tribunal’s _ 


branches; 34 in the Secretariat; 38 in the 
Research Branch, 7 in Legal Services and 
3 attached to the Executive Branch. The 
staff of the Tribunal are supplemented 
during the year by short-term secondments 


or temporary assignments for Ministerial or 
Governor in Council references which are 
not built into the base workload of the 
Tribunal. This happened in fiscal year 
1989-90 when an additional four 
person-years were provided on a temporary 
basis for the Textile Inquiry. This pattern is 
expected to recur in future years. The 
Tribunal’s Main Estimates submitted to 
Parliament for fiscal year 1989-90 were for 
approximately $6.8 million of which 
roughly $5.6 million related to personnel 
costs and $1.2 million were for operating 
and maintenance expenditures. In addition, 
the Tribunal received supplementary 
authorizations during the year, in particular, 
$1.4 million for the Textile Inquiry and 
$75,000 for the Corn Inquiry, as well as 
additional funds for one-time costs 
associated with the amalgamation of the 
predecessor organizations. 


Over the course of the fiscal year, the 
Tribunal refurbished the premises which it 
took over from the Tariff Board and the 
Canadian Import Tribunal in the Journal 
Tower South in Ottawa. The CITT occupies 
the 19th to 21st floors and has hearing rooms 
on the 18th floor. A good start has been 
made on linking members and staff of the 
Tribunal through a local network of personal 
computers, and this will be completed over 
the next two fiscal years. 


The Tribunal’s library, located on the 
20th floor, is open to the public. It 
maintains a comprehensive collection of 
trade law, trade policy and economic 
reference material which is intended for the 
use of the general public, parties and counsel 
appearing before the Tribunal, as well as 
Tribunal staff. 


The Tribunal has its own desktop publishing 
facilities which helps keep its public 
well-informed of the services offered by the 
Tribunal and of the work currently under 
way. Except for the summer, regular 
monthly issues of the newsletter - Bulletin - 
provide information on the status of the 
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various cases which are to be or have been 
heard. A series of six pamphlets was 
produced during this fiscal year which 
describe, in plain language, what the 
Tribunal does and how the public can make 
use of its services. 


Following a year’s experience, the Tribunal 
has begun a strategic planning review of 
what it does and how best to do it entitled 
"Vision and Values." Through a collective 


A "Vision and Values" meeting. 
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review process, the staff and members of the 
CITT intend to examine and clarify the 
Tribunal’s goals and mission in order to 
establish the standards and values by which 
the Tribunal wishes to be known and judged 
in future years. In addition to making the 
Tribunal a more rewarding place in which to 
work, itis expected that this review will help 
the Tribunal improve its overall level of 
service to the public and prepare for new 
issues that will be emerging in the coming 
years. 


APPENDICES 


APPENDIX I 
Table 1 


Findings Issued Under Section 43 of the Special Import Measures Act 
Between April 1, 1989, and May 11, 1990 


Inquiry No. Product and Country of Origin Date of Finding Finding 
CIT-4-88 Wooden clothes hangers from Taiwan April 14, 1989 No material injury 
and the USA 
CIT-5-88 Polyphase induction motors from Brazil, April 28, 1989 No material injury 
France, Japan, Sweden, Taiwan, the UK 
and the USA 
NQ-89-001 Mini-refrigerators from Poland August 15, 1989 No material injury 
NQ-89-002 ; Brass replacement key blanks from Italy October 13, 1989 Material injury 
NQ-89-003 Women’s leather boots and shoes originating in May 3, 1990 Material injury 


or exported from Brazil, the People’s Republic 
of China and Taiwan; women’s leather boots 
originating in or exported from Poland, Romania 
and Yugoslavia; and women’s non-leather boots 
and shoes originating in or exported from the 
People’s Republic of China and Taiwan; and 
women’s leather boots and shoes originating in 
or exported from Brazil 


Review Findings Issued Under Section 76 of the Special Import 
Measures Act Between April 1, 1989, and May 11, 1990 


Review No. Product and Country of Origin Review Finding Date Outcome 

RR-89-001 12-gauge shotshells from the USSR, Poland, October 4, 1989 Rescinded 
Czechoslovakia, Hungary, Italy, France, Belgium 
and the UK 

RR-89-002 Brass coated carbon steel wire from Belgium October 30, 1989 Rescinded 
and Spain 

RR-89-003 Canned ham and canned pork-based luncheon March 16, 1990 Continued 


meat from Denmark and the Netherlands 


RR-89-005 Alloy tool steel bars, plates and forgings from Brazil, May 10, 1990 Rescinded 
the Federal Republic of Germany, Japan, Austria, 
the Republic of Korea, Sweden and the UK 


RR-89-006 Carbon steel plate from Belgium, Brazil, May 1, 1990 Rescinded 
Czechoslovakia, the Federal Republic 
of Germany, France, the Republic of South Africa, 
the Republic of Korea, Romania, Spain, the UK 
and the Netherlands 


RR-89-007 Expanded vinyl coated knitted fabrics from the May 11, 1990 Rescinded 
Republic of Korea 
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Table 1 (cont’d.) 


Decisions Not to Initiate Review of AD or CVD Finding 


Reference No. Product and Country of Origin Date of Decision Outcome 
EST RFA LEG Od LED OT a EO OSE a 5 I NE I SENN I SE EL GTS EI EP TT EI 
LE-89-005 Stainless steel strip from the Federal Republic November 23, 1989 Expired as of 

of Germany and France November 30, 1989 
LE-89-008 Mold steel from the Federal Republic of Germany November 23, 1989 Expired as of 


November 30, 1989 


LE-89-014 Plate coils from the USA November 23, 1989 Expired as of 
November 30, 1989 


Table 2 


Notices of Commencement of Inquiry into Dumping and/or 
Subsidizing Under Section 42 of the Special Import Measures Act 


Last Legal Date 
Inquiry No. Product and Country of Origin Date of Notice to Issue Finding 


NQ-89-004 Refill paper from the Federative Republic of Brazil March 14, 1990 July 6, 1990 


Review Notices Issued Pursuant to Section 76 of the 
Special Import Measures Act 


Review No. Product and Country of Origin Date of Notice 

RR-89-004 Hydraulic turbines and generators from Japan, the People’s Republic of China, October 18, 1989 
the USSR and Italy 

RR-89-008 Carbon steel welded pipe from the Republic of Korea November 20, 1989 

RR-89-009 Stainless steel bars and wire from Brazil, the Federal Republic of Germany, France, November 22, 1989 
Japan, the Republic of Korea and Spain 

RR-89-010 Whole potatoes from the USA November 22, 1989 

RR-89-011 Wide flange steel shapes, beams, columns or sections from the UK, France, Japan, November 27, 1989 


the Republic of South Africa, Belgium, Luxembourg, Spain, the Federal Republic of 
Germany and the Republic of Korea 


RR-89-012 Photo albums from Japan, the Republic of Korea, Hong Kong, the USA, November 27, 1989 
the People’s Republic of China, Malaysia and Taiwan 


RR-89-013 Induction motors from the USA, Brazil, Japan, Mexico, Poland, Taiwan and the UK November 28, 1989 


Table 3 


Appeal Decisions Rendered Under Section 67 (Formerly Section 47) 
of the Customs Act, Section 81.27 (Formerly Section 51.27) of the 
Excise Tax Act and Section 61 of the Special Import Measures Act 
Between April 1, 1989, and May 11, 1990 


Appeal No. Appellant Date of Decision Decision 
Customs Act 

2916 Antoine Boiridy April 28, 1989 Dismissed 
2809 Light Touch Stenographic Services Ltd. June 23, 1989 Dismissed 
3042 Sealand of the Pacific Ltd. July 11, 1989 Allowed 
3018 M&S X-Ray Services Limited September 15, 1989 Allowed 
3085 International Cordage Systems Ltd. September 19, 1989 Allowed 
AP-89-026 Kaliannan Raju October 18, 1989 Dismissed 
2764 Staub Electronics Ltd. November 2, 1989 Dismissed 
2954 Springhouse Trails Ltd. November 27, 1989 Allowed 
2957/2989 Stochem Inc. January 29, 1990 Allowed 
2509 K-Mart Canada Ltd. January 30, 1990 Allowed 
2671 F.W. Woolworth Co. Ltd. January 30, 1990 Allowed 
2689 BASF Canada Inc. January 31, 1990 Allowed 
2338/2342/2369 International Sigma Security Inc. April 7, 1990 Dismissed 
AP-89-175 Evan A. Swim Limited April 18, 1990 Dismissed 
2787/2789 Denison-Potacan Potash Company April 18, 1990 Dismissed 
2820 Original New York Seltzer of Canada Limited April 18, 1990 Dismissed 
Excise Tax Act 

2925 Lovell Lighting Ltd. June 1,1989 . Dismissed 
3031 The Geo. Cluthé Manufacturing Company Limited June 5, 1989 , Dismissed 
3062 H.S. Shergill June 23, 1989 Dismissed 
2949 The Province of Prince Edward Island June 23, 1989 Dismissed 
2979 Sturdy Truck Body (1972) Ltd. June 23, 1989 Dismissed 
3061 Federal Electric (1976) Ltd. June 26, 1989 Dismissed 
2997 Les Presses Lithographiques Inc. June 26, 1989 Dismissed 
3003 Bowne of Canada, Inc. July 11, 1989 Allowed 
3026 Global Trading Corporation August 15, 1989 Dismissed 
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Table 3 (cont’d.) 


Appeal No. 


Appellant 


Date of Decision 


Decision 


Excise Tax Act (cont’d.) 


2937 


Geocrude Energy Inc. 

Allan G. Cook Limited 

Colwood Enterprises Ltd. 
Supercrete Precast Ltd. 
Eastman Automotive Ltd. 

Pitney Bowes of Canada Ltd. 
Esso Resources Canada Limited 
Can Traffic Services Ltd. 
Walbern Agri-Systems Ltd. 
Mullen Trucking Ltd. 

West Shore Constructors Ltd. 
Spectrum Educational Supplies Limited 
Dentsply Canada Limited 


William Neilson Ltd/Ltée 


Special Import Measures Act 


AP-89-014 


AP-89-007 
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J.C. Janes and Associates Ltd. 


Wirth Ltd. 


August 21, 1989 
August 29, 1989 
September 19, 1989 
October 16, 1989 
October 20, 1989 
November 27, 1989 
December 4, 1989 
December 12, 1989 
December 21, 1989 
February 2, 1990 
February 2, 1990 
March 30, 1990 
March 30, 1990 


April 20, 1990 


October 12, 1989 


January 23, 1990 


Dismissed 
Allowed in part 
Allowed 
Dismissed 
Allowed 
Allowed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Allowed 
Dismissed 


Dismissed 


Dismissed 


Dismissed 


Table 4 


Appeals Heard and Pending Under Section 67 (Formerly Section 47) 


of the Customs Act, Sections 81.19 and 81.21 (Formerly Sections 51.19 and 51.21) 


of the Excise Tax Act and Section 61 of the Special Import Measures Act 


Appeal No. 


Appellant 


Date of Hearing 


Customs Act 

2485/2437/2592/259 1/2438 Unicare Medical Products Inc. September 14, 1989! 
2898 Schlumberger of Canada Ltd. November 15, 1989 
3068 Monark Import-Export Inc. February 6, 1990 
AP-89-228 Reginald Bradley February 12, 1990 
3027 Nova Aqua Sea Ltd. February 15, 1990 
2909 R.F. Hauser Shows Ltd. March 5, 1990 
2885 Mrs. Loan To Tran March 5, 1990 
3077 Mr. David E. Gillanders March 9, 1990 
AP-89-030 Halsey E. Wakelin March 23, 1990 
Excise Tax Act 

AP-89-027 Hussmann Store Equipment Limited October 3, 1989 
AP-89-134 A.G. Green Company Ltd. December 14, 1989 
2940 Shaklee Canada Inc. February 5, 1990 
AP-89-016 Silvan Natural Springs Limited March 6, 1990 
3094 B.E.A. Per Capita Consulting Corporation March 7, 1990 
3012 Spinnakers Brew Pubs Inc. March 8, 1990 
AP-89-139/AP-89-122/AP-89-140 Pillar Construction Ltd. March 19, 1990 


AP-89-153 
AP-89-123/AP-89-133 
3016 


3017 


Special Import Measures Act 


2936 


Mo-Tires Ltd. 
Arthur A. Voice Construction Co. Ltd. 
Lahrmann Construction Ltd. 


Wolski Building Contractors Ltd. 


Madison Industrial Equipment Ltd. 


March 20, 1990 
March 21, 1990 
March 22, 1990 


March 23, 1990 


January 10, 1990 


1. This hearing dealt with Motion to Dismiss and decision was rendered, Dismissing Motion April 30, 1990. Hearing on 
merits heard May 9, 1990, and decision will be rendered shortly. 
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Table 5 


Inquiries into Tariff-Related Matters Under Section 19 of the 
Canadian International Trade Tribunal Act 


General Inquiries - Reports Issued 


Reference No. Product Date of Report Outcome 

MN-89-001 Textile products February 28, 1990 Recommended 
lowering of 
textile tariffs 

MN-89-002 Grain corn December 29, 1989 Recommended 


no review of public 
interest finding 


Notice of Expiry Re: Safeguard Protection Issued 


Expiry No. Product and Country of Origin Date of Notice Notice 
Ee LE LTS TE ED EE aE A I SO TT EN NI LET EER ES OO 
SE-89-001 Spandex filament yarns from the Republic of Korea February 9, 1990 Amendment to 
withdraw GPT 
to expire on 


October 31, 1990 
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Table 6 


Advice Given Under Section 37 of the Special Import Measures Act 


Reference No. Product and Country of Origin Date of Advice Advice 

A SE I AO DOT SS BLD EH MS A ESE EDN EE PR pS IIL ES CSE SS TS NS 
RE-89-001 Landing nets from the USA September 14, 1989 Evidence of injury 
RE-89-002 Women’s leather boots and shoes originating in September 25, 1989 Evidence of injury 


or exported from Brazil, the People’s Republic of 
China and Taiwan; women’s leather boots 
originating in or exported from Poland, Romania 
and Yugoslavia; and women’s non-leather boots 
and shoes originating in or exported from the 
People’s Republic of China and Talwan 


Table 7 


Other Activities Under the Special Import Measures Act 


1. Importer Ruling Decision Under Section 89 of SIMA 


Inquiry No. Product and Country of Origin Date of Rullng Ruling 

IR-1-88 Stainless steel pipe from the USA May 25, 1989 No basis in fact for 
making the ruling 
requested by the 
parties 


2. Motion for Costs Under Subsection 72(2) of SIMA 


Reference No. Product and Country of Origin Date of Decision Decision 


CIT-3-88 Apples from the USA May 25, 1989 Tribunal rejected 
motion for costs 
because facts did not 
warrant consideration 
of motion 
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APPENDIX II 


Table 1 


Canadian International Trade Tribunal Decisions 
Currently Before the Federal Court of Canada 


Appeal No Appellant Federal Court No. 
2925 Lovell Lighting Ltd. T—2057—89 
2937 Geocrude Energy Inc. T—2755—89 
2979 Sturdy Truck Body Ltd. T—2218—89 
Table 2 


Tariff Board Decisions Currently Before 


the Federal Court of Canada 


Appeal No. Appellant Federal Court No. 
955 Société Aptunion et al. A—39—71 
956 Blanc et al. A—40—71 

1546 Loblaws Ltd. A—78—81 

Steinberg Inc. et al. (Intervenant) A—27—81 

1611/ Pioneer Pools Ltd. A—210—83 

1612 Mursatt Chemicals Ltd. (Intervenant) A—211—83 

1829 Polymer Technology Corporation A—464—83 

1875 Dufferin Materials & Construction et al. A—443—83 

1962 D.M.N.R.C.E. v. Pluswood Manufacturing Limited A—264—84 

1968 Allergan Inc. . A—463—83 

2264 D.M.N.R.C.E. v. Liberty Home Products Corporation A—136—87 

2384 Anixter Canada Inc. A—790—86 

2562 Deltonic Trading A—934—88 

2600 |.B.M. Canada Ltd. A—984—88 

2678/2722 Xerox Canada Inc. A—945—88 

2812 Dalhousie University, Financial Services T—1831—88 

2972 Denison Mines Limited T—697—89 

2974 G.M.L. Minerals T—306—89 


Note: D.M.N.R.C.E. = The Deputy Minister of National Revenue for Customs and Excise. 


Table 3 


Canadian Import Tribunal Decisions 
Currently Before the Federal Court of Canada 


Case No. Product Federal Court No. 
CIT-4-88 Hangers A—202—89 
Table 4 


Canadian Import Tribunal Decisions 
Currently Before the Supreme Court of Canada 


Case No. Product Supreme Court No. 


CIT-7-86 Grain corn 21366/21368 


APPENDIX III 


Organization Chart 


CHAIRMAN 


John C. Coleman 


VICE-CHAIRMEN 


Robert J. Bertrand, Q.C. 
Kathleen E. Macmillan 


MEMBERS 


Arthur B. Trudeau Michéle Blouin 
Sidney A. Fraleigh Charles A. Gracey 
W. Roy Hines 


RESEARCH BRANCH 


Executive Director of Research 
Ronald W. Erdmann 


Research Directors 
Marcel Brazeau 
Sandy Greig 
Réal Roy 
Selik Shainfarber 
Mary Walsh 
Peter Welsh 


Director, Economics 
Dennis Featherstone 


Chief, Statistical Research 
Shiu Yeu Li 


SECRETARIAT 


Secretary 
Robert J. Martin 


Deputy Secretary and 
Chief of Administration 
Michel Granger 


LEGAL SERVICES BRANCH 


General Counsel 
Louise Sabourin-Hébert, Q.C. 
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APPENDIX IV 


Publications in Fiscal Year 1989-90 


1. December 29, 1989 — Grain Corn 
Public Interest 


2. January 1990 — Series of pamphlets 
¢ Introduction to the Canadian International Trade Tribunal 
° Appeals from Customs and Excise Decisions 
¢ Dumping & Subsidizing Injury Inquiries 
¢ Import Safeguard Complaints by Domestic Producers 
¢ — Import Safeguard Complaints Conceming the General Preferential Tariff (GPT) or CARIBCAN 
¢ General Inquiries into Economic, Trade and Tariff Matters 


3. February 1990 — An Inquiry into Textile Tariffs 
°* Volume 1: Report 
¢ Volume 2: Detailed Recommendations and Background Papers 


4. Bulletin — Vol. 1, Nos. 1 to 11 


The Grain Corn Public Interest Report, the pamphlets and the Bulletin can be obtained through the Tribunal by 
contacting the Secretary, Canadian International Trade Tribunal, 365 Laurier Avenue West, Journal Tower South, 
Ottawa, Ontario, K1A 0G7, (613)993-3595. 


The Textile Report, Volumes 1 and 2, catalogue nos. F43-1/89-001-2, is available through the Canadian Government 
Publishing Centre or Associated Bookstores. 
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APPENDIX V 


Diagram 1 


Dumping and Subsidizing Injury Inquiries 


reasonable indication of material injury. 


NO 


Deputy Minister does not begin investigation 
and closes file. 


Deputy Minister terminates investigation 
because insufficient evidence of dumping or 
subsidizing or negligible margin. 

If Deputy Minister terminates because not 
reasonable indication of material injury, 
Deputy Minister or complainants may refer 
question to Tribunal as above, and positive 
advice leads to continuation of investigation. 


On receipt of complaint, Deputy Minister of Revenue 
Canada, Customs & Excise, decides not to initiate a 
dumping or subsidizing investigation because no 


Complainants may refer to Tribunal question 
whether reasonable indication of material injury. 


Deputy Minister may immediately 
refer to Tribunal question whether 
reasonable indication of material 
injury. 


30 days 


On basis only of information before Deputy Minister, Tribunal 


eee ern NO 


advises whether reasonable Indication of material injury. 


YES 


Deputy Minister initiates or continues ongoing 
investigation. 


Deputy Minister makes preliminary 
determination of dumping or subsidizing and 
notifies Tribunal and parties. 


Tribunal issues Notice of Commencement of 
Inquiry, advises parties and sends 
questionnaires to producers and importers. 


On receipt of complaint, Deputy Minister of 
Revenue Canada, Customs & Excise, decides 
to Initiate a dumping or subsidizing 
investigation. 


Any person or gov't. receiving notice may refer to 
Tribunal question whether reasonable indication of 
material injury. 


30 days 


Deputy Minister terminates 
investigation. 


Deputy Minister accepts 
undertaking and suspends 
investigation. 


Tribunal receives cases of 
complainants/producers, importers and 
exporters and holds public hearings following 
receipt of final determination by Deputy 
Minister of dumping or subsidizing. 


Finding of existence or absence of past, 
present or future material injury issued by 
Tribunal and sent to Deputy Minister and 
parties. 


Reasons for finding issued by Tribunal and 
sent to Deputy Minister and parties. 


120 days 


15 days 


without public hearings. 


Where as a result of a positive finding the Tribunal is requested to consider whether the imposition of an anti-dumping or 
countervailing duty is in the public interest, or itself raises the question, the Tribunal may consider the question with or 


If the Tribunal forms the opinion that imposition of the duty, In whole or in part, would not be In the public interest, it reports 
this opinion to the Finance Minister together with the reasons, and publishes this report in the Canada Gazette. 


Diagram 2 
Appeals from Customs and Excise Decisions 


Person exhausts or waives recourse to 


Revenue Canada, Customs & Excise. 


Within the time limits set down in the applicable 
legislation. Normally within 90 days of the 
relevant decision. 


Appellant files appeal with the Tribunal by 
written notice to Secretary. 


Secretary acknowledges appeal, assigns appeal number, advises appellant 
on procedures and requests briefs from appellant and respondent. 


Within 60 days 


Appellant submits brief to Tribunal. 


Within 60 days 


Federal Dept. of Justice submits brief on behalf of respondent, Revenue 
Canada. 


Hearings are scheduled in consultation with appellant and respondent or 
their counsel. Notice is placed in Canada Gazette. 


Parties seeking intervenor status apply or make their case toTribunal in writing. 
Where provided in the legislation, the Tribunal seeks views of appellant and 
respondent before deciding on intervenor status. 


Appellants and intervenors may 
withdraw before a hearing has 
commenced but not after. 


Within 90 days of receipt of respondent's brief hearings are held and 
appellant, respondent and any authorized intervenor make their cases. 


Normally 120 days, but somewhat longer for 


large and complicated cases. 

Tribunal’s decision |s Issued with reasons. 
Within the time limits set down In the applicable 
legislation. 


Appellant or respondent may appeal 
decision of the Tribunal to the Federal 


Court. 
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Diagram 3 
Import Safeguard Complaints by Domestic Producers 


Complaint is filed with Tribunal by domestic 
producers or persons acting on their behalf. 


Tribunal requests and receives any additional 
information necessary to ensure complaint is 
properly documented. 


Tribunal decides complaint is properly 
documented and notifies complainants and other 
interested parties that complaint is under 
consideration. 


Tribunal decides whether documented complaint 
and other information available disclose 
reasonable indication of serious injury from 
imports and complainants represent major 
proportion of domestic production, and whether to 
open inquiry. 


Decision to initiate inquiry and full statement of 
reasons sent to all interested parties and notice of 
inquiry published in Canada Gazette. 


Decision not to initiate inquiry and full statement 
of reasons sent to all interested parties. 


180 days (or 270 days if 
complex) 

Public hearings are held 
and parties make their 
cases. 


If problem appears to result from dumping or 
subsidizing, complaint is referred to Revenue 
Canada, Customs & Excise. Process may be 
resumed at request of complainants if Revenue 
Canada does not act or terminates investigation. 


Tribunal decides whether there is serious injury 
resulting from imports and prepares report setting 
out finding and reasons. Report is sent to 
govemment, complainants and other participants 
in inquiry. 


At any time during or after inquiry, 
govemment may direct Tribunal to 
examine and report on any matter 
related to the inquiry. 


Government decides and announces any actions 
taken as result of Tribunal's report. 
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Diagram 4 
Import Safeguard Complaints Concerning 
the General Preferential Tariff (GPT) or CARIBCAN 


INITIAL Request for relief 
COMPLAINT filed with Tribunal. 


Tribunal seeks and receives additional information. 


Tribunal determines whether there is reasonable 
indication of injury or threat as result of imports 
under GPT/CARIBCAN. 


Applicant advised with reasons 
that there is no basis for opening 
inquiry. 


Tribunal initiates inquiry, publishes 
notice in Canada Gazette and 


advises known interested parties. 


If problem appears to result from 

dumping or subsidizing, complaint 180 days — 
is referred to Revenue Canada, Public hearings are held and parties 
Customs & Excise. Process may make theircases. 
be resumed at request of Tribunal may make interim report in 
complainants if Revenue Canada situation requiring urgent action. 
does not act or terminates 

investigation. 


Tribunal prepares report on 
injury, weighing impact of 
providing relief and assessing 
whether changing preference 
would provide significant relief. 


Reportis sent to parties and to 
Finance Minister for tabling in 
Parliament. 


Normally within one to three 
months of receipt of report 
Finance Minister announces 
decision on relief. 


If Minister provides relief, Tribunal 
monitors the effect. Tribunal will 
issue Notice of Expiry of Relief 
approximately 10 months before 
expiry date. 


Canadian producers or manufacturers 
may request review and make case for 
extension of relief. 


Tribunal may 
conduct a review 
with public hearings 
if reasonable case 
made for extension. 


Tribunal reports to Finance Minister 
on monitoring, whether there has 
been a review, and any findings and 
conclusions. 


Finance Minister modifies or 
extends relief or allows relief to 
expire on schedule. 
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APPENDIX VI 


Table 1 


AD/CVD and Safeguard Petition Cases in Place as of May 11, 1990 


Review Finding/ 
Inquiry No. Product and Country Date of Original Finding Remarks 
ADT-4-74 Photo albums with self-adhesive leaves from Japan January 24, 1975 Continued August 24, 
and the Republic of Korea 1984 (R-3-84). 
Currently under 
review (RR-89-012). 
ADT-4-76 Hydraulic turbines from the USSR July 27, 1976 Continued August 19, 
1983 (ADT-4B-76). 
Currently under 
review (RR-89-004). 
ADT-12-77 Wide flange steel shapes from the UK, France, Japan, December 29, 1977 Altered October 14, 
the Republic of South Africa, Belgium and Luxembourg 1983 (ADT-12-77). 
Currently under 
review (RR-89-01 1). 
ADT-8R-78 Induction motors from the USA April 15, 1983 Re-heard January 24, 
1983 at order of 
Federal Court and 
confirming decision 
issued April 15, 1983. 
ADT-11-78 Stainless steel pipe and tubing from Japan, Australia, March 16, 1979 Amended April 18, 
the UK and Sweden 1986 (R-16A-85). 
ADT-4-79 Waterproof rubber footwear from Czechoslovakia, May 25, 1979 Continued October 22, 
Poland, the Republic of Korea and Taiwan 1987 (R-7-87). 
ADT-11-79 Electric generators from Japan February 29, 1980 Currently under 
review (RR-89-004). 
ADT-4-80 Hardboard panels from Poland June 23, 1980 Continued 
December 20, 1985 
(R-11-85). Notice of 
expiry issued 
(LE-90-004). 
ADT-12-80 Vehicle washing equipment produced or exported by, February 27, 1981 Continued March 6, 
or on behalf of, Hanna Car Wash Equipment Co., 1986 (R-14-85). 
Portland, Ore., USA, or companies with which itis 
associated 
ADT-4-81 Hardboard sheets or panels from the USSR and Poland September 23, 1981 Continued 
December 20, 1985 
(R-11-85). Notice of 
expiry issued 
(LE-90-005). 
ADT-2-82 Waterproof rubber footwear from Hong Kong, April 23, 1982 Continued October 22, 
Malaysia, Yugoslavia and the People’s Republic 1987 (R-7-87). 
of China 
ADT-5-82 Drywall screws from Japan and Singapore June 14, 1982 Continued August 2, 
1985 (R-7-85). Notice 
of expiry issued 
(LE-90-001). 
ADT-6-82 Butt weld fittings from Japan July 21, 1982 Continued April 16, 
1987 (R-3-87). 
ADT-8-82 Twisted polypropylene, polyethylene and nylon rope October 7, 1982 Continued 


48 


from the Republic of Korea 


February 17, 1987 
(R-6-86). 


Table 1 (cont’d.) 


Review Finding/ 
Inquiry No. Product and Country Date of Original Finding Remarks 
EAT SS Ba NTE ES ND RN LI DAN LEER DIE NEN SD SSN a IE NILA OTE RESETTLED a SN TENE EEE eG GY | 
ADT-1-83 Stainless steel bars and wire from Brazil, the April 7, 1983 Altered April 3, 1985 
Federal Republic of Germany, France, Japan, (R-3-85). Currently 
the Republic of Korea and Spain under review 
(RR-89-009). 
ADT-6-83 Carbon steel welded pipe from the Republic of Korea June 28, 1983 Currently under review 
(RR-89-008). 
ADT-8-83 Alternating current electric generators from Italy July 14, 1983 Currently under review 
(RR-89-004). 
ADT-9-83 Wide flange steel shapes from Belgium, the October 14, 1983 Altered March 9, 1984 
Federal Republic of Germany, the Republic of (ADT-9-83). Currently 
Korea and Spain under review 
(RR-89-01 1). 
ADT-11-83 Tillage tools from Brazil December 28, 1983 Continued 
November 24, 1988 
(R-9-88). 
ADT-1-84 Stainless steel, nickel and nickel alloy, pipe and April 16, 1984 Altered December 18, 
tubing from the USA, the Federal Republic of 1984 (R-15-84). 
Germany and the Republic of Korea Amended April 18, 
1986 (R-16B-85) and 
July 23, 1987 (R-9-86). 
ADT-4-84 Whole potatoes from the USA for use or consumption June 4, 1984 Currently under 
in the province of British Columbia review (RR-89-010). 
ADT-5-84 Alpine ski poles from Norway, France, the Federal May 14, 1984 Continued 
Republic of Germany and Italy December 23, 1986 
(R-8-86). 
ADT-6-84 Paint brushes and heads from the People’s June 20, 1984 Altered September 28, 
Republic of China 1984 (R-7-84). 
ADT-9-84 Hydraulic turbines from Japan or the People’s September 7, 1984 Currently under 
Republic of China and introduced into the commerce review (RR-89-004). 


of Canada by, or on behalf of, a manufacturer, 
producer, vendor or exporter in Japan 


CIT-18-84 Photo albums with self-adhesive leaves from April 26, 1985 Currently under 
Hong Kong and the USA, and self-adhesive leaves review (RR-89-012). 
from Hong Kong, the USA and the Republic of Korea 

CIT-1-85 Subsidized wide flange steel shapes from Spain June 7, 1985 Currently under 

review (RR-89-01 1). 

CIT-2-85 Nickel and nickel alloy pipe and tubing imported June 11, 1985 Amended July 23, 

from Japan or otherwise introduced into the 1987 (R-9-86). 


commerce of Canada by a manufacturer, producer, 
vendor or exporter in Japan 


CIT-4-85 Charcoal briquets from the USA August 14, 1985 Notice of expiry 
issued (LE-89-020). 

CIT-5-85 Rail-car axles from Japan and the USA, and rail-car August 22, 1985 Notice of expiry 
and locomotive axles from the UK issued (LE-89-021). 

CIT-6-85 Polyphase induction motors from Brazil, Japan, October 11, 1985 Currently under 
Mexico, Poland, Taiwan and the UK review (RR-89-013). 

CIT-7-85 Barbed wire from Argentina, Brazil, Poland and November 26, 1985 Notice of expiry 
the Republic of Korea issued (LE-90-002). 

CIT-8-85 Surgical adhesive tapes and plasters from Japan December 4, 1985 Notice of expiry 


issued (LE-90-003). 
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\o 


Table 1 (cont’d.) 


Inquiry No. 


Product and Country 


Review Finding/ 
Date of Original Finding Remarks 


CIT-10-85 


CIT-12-85 


CIT-15-85 


CIT-16-85 


CIT-1-86 
CIT-2-86 
CIT-3-86 


CIT-4-86 


CIT-6-86 
CIT-7-86 


CIT-1-87 


CIT-2-87 


CIT-4-87 


CIT-5-87 


CIT-7-87 


CIT-10-87 


CIT-11-87 


CIT-1-88 
CIT-2-88 


CIT-3-88 


NQ-89-002 


NQ-89-003 


50 


Photo albums with self-adhesive leaves from the 
People’s Republic of China 


Rubber hockey pucks from Czechoslovakia and the 
German Democratic Republic 


Oil and gas well casing from Argentina, the Federal 
Republic of Germany, the Republic of Korea and 
the USA 


Whole potatoes from the USA for use or consumption 
in the province of British Columbia 


Drywall screws from Taiwan 
Subsidized boneless manufacturing beef from the EEC 
ABS resins from the Republic of Korea 


Artificial graphite electrodes and connecting pins 
from Belgium, Japan, Sweden and the USA 


Drywall screws from the Republic of Korea 
Subsidized grain corn from the USA 


Fresh, whole, yellow onions from the USA for use or 
consumption in the province of British Columbia 


Gasoline powered chain saws from the Federal 
Republic of Germany, Sweden and the USA 


Chemically presensitized aluminum offset printing 
plates from Japan and the UK 


Photo albums from Singapore, Malaysia and Taiwan 


Wide flange steel shapes from Spain 


Subsidized and dumped drywall screws from France 
Pocket photo albums from Japan, the Republic 

of Korea, the People’s Republic of China, Hong Kong, 
Taiwan, Singapore, Malaysia and the Federal 
Republic of Germany 

Butt welding pipe fittings from Japan 

Sour (tart) cherries from the USA 


Fresh, whole, Delicious, Red Delicious and 
Golden Delicious apples 


Brass replacement key blanks from Italy 
Women’s leather and non-leather shoes and boots 


from Brazil, the People’s Republic of China, Taiwan, 
Poland, Romania and Yugoslavia 


February 14, 1986 Currently under 
review (RR-89-012). 
March 18, 1986 
April 17, 1986 Amended November 6, 
1986 (R-7-86). 
April 18, 1986 Currently under 
review (RR-89-010). 
July 10, 1986 
July 25, 1986 


October 15, 1986 


November 26, 1986 Amended April 30, 


1987 (R-5-87). 

February 20, 1987 

March 6, 1987 

April 30, 1987 

July 3, 1987 

October 27, 1987 Continued August 19, 
1988 (R-4-88). 

November 3, 1987 Currently under 
review (RR-88-012). 

December 18, 1987 Currently under 
review (RR-89-011). 


December 31, 1987 


February 26, 1988 


August 3, 1988 
January 30, 1989 


February 3, 1989 


October 13, 1989 


May 3, 1990 


Table 2 


List of Safeguard Petition Decisions in Place as of May 11, 1990 


Date of Tariff Board Expiry Date of 
Inquiry No. Product and Country Tariff Items Recommendation Order-in-Councll 
SP-15 Spandex filament yarn 5402.49.00, 5402.59.00, October 14, 1986 October 31, 1990 
from Korea 5402.69.00, 5404.10.00 or Notice of expiry 
any other issued (SE-89-001). 
SP-10.1 Pneumatic inner tubes 4013.10.00 or 4013.90.90 February 10, 1988 April 30, 1991 
from Korea 
SP-13 Scissors from Brazil 8213.00.10.20 March 20, 1986 June 30, 1991 
Ref. 161 Rubber footwear from 6401.10.00,6401.91.00, October 12, 1988 December 31, 1991 
GPT countries 6401.92.10,6401.92.90, 


6401.99.00 or 6402.20.10 
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Vision and Values 


MESSAGE FROM 
THE CHAIRMAN 


More than two years ago, the Canadian 
International Trade Tribunal was set up as 
a means of strengthening Canada’s 
machinery for sustaining a fair and open 
trading system. 


In the last few years, the patterns and the 
ground rules of international trade have 
been shifting very fast. Canadians want 
more information and a greater sense of 
participation in meeting these challenges. 
They want sure, fair and speedy resolution 
of trade disputes and complaints. The 
CITT is well placed to respond to these 
needs, and it is doing so. 


The Tribunal had a busy and productive 
year in 1990-91. We issued a great 
number of decisions on anti-dumping and 
countervailing duty inquiries and on 
appeals from Revenue Canada customs and 
sales tax decisions. We worked on two 
large trade and tariff inquiries that the 
Govemment asked us to conduct. We also 
carried out an intensive planning and 
management-improvement project, called 
Vision and Values. 


Through all of this activity, the Tribunal 
has begun to develop its own signature. 
The public, whom we serve, is getting a 
feel for our standards of legal and 
economic research and of decision-making. 
We have been learning how better to serve 
our clientele in both the private and public 
sectors. While we were not spared from 
the recent government austerity measures, 
we believe we can maintain a high quality 
of service, decision-making and research. 


In the coming year, we want to continue to 
improve the quality of our decisions on 
anti-dumping and countervailing duty 
injury inquiries and to expedite, simplify 


and shorten our decisions on appeals of 
Revenue Canada customs and sales tax 
rulings. We want to build further our 
reputation for conducting general or 
sectoral economic, trade and tariff inquiries 
on the basis of good research, full 
consultation through public hearings, and 
sound analysis and advice. We want to 
listen and speak to the interested public 
about Tribunal procedures and 
methodology and about Canadian and 
international economic and __ trade 
developments. 


In this report, we try to present a picture 
not just of what we did during our second 
full year of operations, but also of who we 
are, what legislation we administer, what 
procedures we follow, and what sort of 
research and reasoning underlies our 
reports and decisions. 


Published with this report is a study, 
prepared by the Research Branch of the 
Tribunal, on Canada’s experience, during 
the past decade in applying anti-dumping 
measures. 


The staff study notes a tendency, in the 
latter half of the 1980s, for Canadian 
producers to have less recourse to 
anti-dumping actions. The study examines 
possible explanations for this development, 
including relatively strong economic 
growth in the second half of the decade, 
the growing intemationalization and 
specialization of Canadian industry, the 
strong value of the Canadian dollar, and 
the possible "chill" effect of several recent 
decisions by the CITT and its 
predecessors. 


What stands out is that, even at their 
heaviest use~ “in the’ early - 1980s, 
anti-dumping actions affected only about 
1.0 percent of domestic manufacturing 
shipments, and now account for about half 
that share. Those who argue that 


" 


anti-dumping practices are the ‘new 


Vil 


protectionism" - rather than carefully 
regulated measures to offset unfair trade 
competition - cannot be looking at the 
Canadian example. 


We hope the staff’s work will lead to more 
study and discussion in Canada and 
internationally of how production and trade 
are affected by anti-dumping measures. 


In the future, we also hope to have 
something to say each year on the effects 
of Tribunal decisions on Canada’s trade 
and economic situation, or to comment 
selectively on other trade-related policies, 
measures and programs that affect 
Canada’s economic performance. 


I would like to thank the members of the 
public - producers, importers, industrial 


users, farm groups, taxpayers, the trade 
and tax bar - for their cooperation and 
Support during the past year. We have 
sought their views on how we cai serve 
them better, through consultations on our 
Vision and Values, on the adoption of our 
new rules of procedure, and on our 
conduct of the "Tariff Anomalies" inquiry. 
Their forthright and constructive advice 
has strengthened our commitment to good 
management and good service to the 
public. 


Finally, I offer my heartfelt thanks to the 
members and staff of the Tribunal for their 
great efforts over the past year. Together, 
we have made the Tribunal a more 
effective organization and an even more 
enjoyable place in which to work. 
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the University of Toronto. 


General Counsel: 
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LL.B. from the University of 
Victoria Faculty of Law, and her 
B.A. from the University of 
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practised international trade and 
competition law with Fraser & 
Beatty in Ottawa and previously 
with McCarthy & McCarthy in 
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Ms. Steger was in the Office of 
Multilateral Trade Negotiations, 
External Affairs and 
International Trade Canada, 
working on the Uruguay Round 
negotiations within GATT. She 
is an adjunct professor of law at 
the University of Ottawa, and 
has published and _ lectured 
widely on international trade law 
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subsequently has decided to continue the 
finding.) 


CHAPTER I 


- In four of the 14 cases, the Tribunal 

CITT HIGHLIGHTS decided to continue the findings because 

1990-91 it considered it was likely that the 
material injury that had led to the earlier 
findings would resume if the findings 

r Bh dee were rescinded. 

Dumping and Subsidizing 

Injury Inquiries - In the other 10 cases, the Tribunal 

rescinded the findings, thereby ending 

the collection of anti-dumping and 

countervailing duties on the affected 

imports. 


a) New Cases 


- The Canadian Intemational Trade 
Tribunal (the Tribunal or CITT) issued 
six findings on whether goods, which 
Revenue Canada had found to be 
dumped or subsidized, were causing 
material injury to Canadian production 
of the same goods. 


Taxpayers’ Appeals from 
Revenue Canada Customs 
and Sales Tax Rulings 


- The Tribunal issued decisions on 
54 appeals by taxpayers from Revenue 
Canada customs and sales tax rulings. 
Ten appeals were allowed in whole or in 
part and 44 were dismissed. 


- In three of the six cases, including the 
largest, which concerned women’s 
footwear from Brazil, People’s Republic 
of China, Taiwan, Poland, Romania and 


Yugoslavia, the Tribunal found injury. - Appeals on the Goods and Services Tax 


(GST), which replaced the Federal Sales 
Tax (FST) on January 1, 1991, will be 
heard by the Tax Court of Canada. 


- The result of an injury finding is the 
immediate imposition of anti-dumping 
duties sufficient to eliminate the margin 
of dumping found by Revenue Canada. 
Where the Tribunal makes a no injury 
finding, the case is at once terminated 
and Revenue Canada refunds the 
provisional duties that it has collected 
from importers. 


- After a three or four-year transition 
period while it cleans up the remaining 
FST appeals, including those on FST 
refunds related to the introduction of the 
GST, the Tribunal’s appeals work will 
involve mainly Revenue Canada 
decisions under the Customs Act and 


b) Reviews of Existing Findings 
SIMA. 


- The Tribunal issued 14 decisions on 
reviews of earlier anti-dumping and 
countervailing duty findings. (The 


- The Tribunal has set up an "Appeals 
Task Force" to deal with the remaining 
FST appeals as quickly as possible. 


Special Import Measures Act (SIMA) 
provides that anti-dumping and 
countervailing duty findings expire in 
five years unless the Tribunal, before 
that time, has initiated a review and 


This will involve cleaning up a backlog 
of appeals that have been registered over 
the past few years, but which appellants 
for one reason or another have not 
brought to a hearing. It will also 
involve dealing as quickly as possible 


1 


with new FST appeals that may be 
made up to two years after the entry 
into force of the GST. 


Trade and Tariff 
"References" 


- Under the Canadian International Trade 
Tribunal Act (CITT Act) the Governor 
in Council or the Minister of Finance 
(the Minister) may refer to the Tribunal 
for inquiry and advice any matter 
affecting Canada’s trade and tariffs. 
The Tribunal worked on two large 
references during the fiscal year. 


a) Canada-United States Free Trade 
Agreement: "Tariff Anomalies" 


- In May 1990, the Minister asked the 
Tribunal to examine and recommend 
corrections in certain "anomalies" 
arising from the various tariff phase-out 
schedules (immediate, 5 years, 10 years) 
in the Canada-United States Free Trade 
Agreement (FTA). 


- In several cases, these different 
schedules resulted in higher tariffs on 
key inputs than on the final products of 
a number of industries including 
furniture, pressure vessels, detergents 
and household cleaners, disposable 
diapers and air cleaners. 


- The Tribunal submitted its report in 
mid-October and, where it found cases 
of economic need or no objection from 
input suppliers, proposed that tariffs on 
43 inputs be phased out more rapidly, 
and, in some_ cases_ eliminated 
immediately. The annual production of 
the industries concerned totals 
$5.3 billion. The maximum annual 
value of tariff relief proposed by the 
Tribunal equalled about $10 million. 


- In March 1991, Canada and the 
United States announced a new round of 


accelerated tariff reductions. The great 
Majority. Of “the la rpinrars 
recommendations for correcting tariff 
anomalies will be implemented through 
this round of tariff reductions. 


b) Competitiveness of the Canadian 


Fruit & Vegetable Industry, 
Fresh and Processed 


- In June 1990, the Tribunal was asked by 


the Government to conduct an inquiry 
into the competitiveness of the fruit and 
vegetable industry, fresh and processed. 


The Government was responding to a 
request from the Canadian Horticulture 
Council that the Tribunal examine the 
industry and its prospects in the light of 
the FTA and other changes occurring in 
the external and policy environments. 


The research program is examining 
differences between Canada and the 
United States in costs of production and 
in government support for the main 
fruits and vegetables grown and 
processed in Canada. It is also looking 
at general issues such as land use, 
pesticides, and wholesale and retail 
distribution practices. Competitive 
differences from one region of Canada 
to another and competition from 
non-U.S. sources such as Mexico and 
Chile are also being studied. 


The Tribunal has mounted a large 
research program through its staff and 
consultants and has held public hearings 
in fruit and vegetable producing areas 
from coast to coast. Further hearings 
will be held in Ottawa in June and 
September. 


- The Tribunal must report to the 


Goverment by late December 1991, 
giving its assessment of the factors that 
promote and impede the success of the 
industry. 


Vision & Values 


- From March to November, the Tribunal 


conducted an intensive planning and 
management improvement project, 
called Vision and Values. 


Through external and __ internal 
interviews, issue identification groups, 
and working groups, which together 
involved all members and staff, the 
Tribunal developed a Mission and 
Values statement and an action plan to 
implement various management and 
planning improvements. 


Much of the action plan has been 
implemented already. The remainder 
will be put in place by November 1991. 
The Vision and Values process did 
much to build CITT’s corporate culture. 


The action plan involves making 
improvements in communications, 
decision-making structures, and 
administrative practices within the 
Tribunal. 


It also involves measures aimed directly 
at providing better service to the public 
through an appeals task force and 
initiatives to shorten hearings, simplify 
and speed up decisions, explain clearly 
CITT procedures and policies, and 
improve CITT-government planning of 
possible trade and tariff references. 


Public Consultations 


- The first consultative forum was held in 


February 1991 and involved about a 
dozen outside participants. The subject 
was the Tribunal’s experience in 
conducting the Tariff Anomalies inquiry 
by way of written submissions rather 
than through public hearings. 


Informal consultations, earlier in the 
year, involved seeking outside advice 


for Vision and Values and for the 
development of the Tribunal’s rules of 
procedure. 


The Tribunal plans to hold "consultative 
forums" at least once a year, to bring 
together members and staff with 
industry representatives, trade counsel, 
academics and interested members of 
the public. The purpose will be to 
discuss the Tribunal’s experience in 
various areas of its work and seek 
suggestions for improvements. 


CITT Rules of Procedure 


- The CITT will publish its new rules of 


procedure by July 1991. 


The rules are patterned on those of the 
Canadian Import’ Tribunal, but 
incorporate several new elements to 
reflect the CITT’s larger role. 


The rules of procedure will be referred 
to mainly by counsel appearing before 
the CITT. A layman’s guide to the 
Tribunal’s various kinds of inquiries 
will be published later in the year. 


Members and Staff 


26T he: CIT Es | eighth s member, 


Mr. Charles Gracey took office on 
April 1, 1990. One member’s position 
is vacant. 


Debra P. Steger became General 
Counsel of the Tribunal on 
March 28, 1991. She — succeeded 
Louise Sabourin-Hébert, Q.C., who 
retumed to the Department of Justice in 
January 1991, after a two-year 
secondment to the Tribunal. 


On March 31, 1991, the Tribunal had 
eight members and a staff of 85 on 


strength. 
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CHAPTER II 


THE CITT: MANDATE, 
ORGANIZATION AND 
ACTIVITIES 


Introduction 


The Tribunal is an administrative tribunal 
operating within Canada’s trade remedies 
system. 


It is an independent quasi-judicial body 
that carries out its statutory responsibilities 
in an autonomous and impartial manner. 
It is not part of any govemment 
department or agency although it reports to 
Parliament through the Minister. 


The main legislation governing the work 
of the Tribunal is the CITT Act and its 
Regulations, the Tribunal’s Rules of 
Procedure, SIMA, the Customs Act, and 
the: tExcise. Tax Act. Appendix A 
highlights the specific powers assigned to 
the Tribunal by this legislation. 


Membership 


The Tribunal is composed of up to nine 
full-time members, including a Chairman 
and two Vice-Chairmen, who are 
appointed by the Govermor in Council for 
a term of up to five years. A maximum of 
five additional members may also be 
temporarily appointed. The Chairman is 
the Chief Executive Officer responsible for 
the assignment of members and for 
managing the work of the Tribunal. 
Members come from a variety of 
educational backgrounds, careers and 
regions of the country. 


Organization 


Members of the Tribunal, currently eight 
in number, are supported by a staff of 
85 people. Its principal officers are the 
Executive Director, Research, responsible 
for economic and financial analysis of 
firms, industries and other parties involved 
in Tribunal inquiries; the Secretary, 
responsible for administration, relations 
with the public, government departments 
and other governments, and the court 
registrar functions of the Tribunal; and the 
General Counsel, responsible for the 
provision of legal services to the Tribunal. 


Functions 


The Tribunal has both judicial and 
advisory functions, and a number of its 
programs fall into each category. 
Table 2.1 summarizes the spectrum of 
responsibilities. 


Method of Operations 


In virtually all of its programs, the 
Tribunal conducts hearings that are open to 
the public. These are normally held in 
Ottawa, the location of the CITT’s offices, 
although hearings are also held elsewhere 
in Canada. The Tribunal has rules and 
procedures similar to those of a court of 
law, but not quite as formal or strict. The 
CITT Act states that hearings, conducted 
by any three members or more, should be 
carried out as "informally and 
expeditiously" as possible. The Tribunal 
has the power to subpoena witnesses and 
require parties to submit documents, even 
when these are commercially confidential. 
The CITT Act contains provisions that 
strictly control access to confidential 
documents. 


The adjudicative decisions of the CITT are 


final, but may be reviewed or appealed, as 
appropriate, to the Federal Court of 
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Canada and ultimately to the Supreme 
Court of Canada, to a binational panel 
under the FTA, in the case of a decision 


affecting U.S. interests, or to a GATT 
dispute settlement panel. 


TABLE 2.1 


CITT’S JUDICIAL AND ADVISORY FUNCTIONS 


JUDICIAL 


* DUMPING AND SUBSIDIZING INJURY 
INQUIRIES 


— Material Injury from Dumped or 
Subsidized Exports to Canada 

— Reviews of Findings of Material Injury 

— References on Reasonable Indication of 
Material Injury and the Determination of 
the Importer 

— Advice on Public Interest Considerations 
Arising Out of Dumping or Subsidizing 
Injury Inquiries 


* APPEALS FROM REVENUE CANADA 
DECISIONS 


— Tariff Classification and Value for Duty 
Under the Customs Act 

— Assessment or Determination for Federal 
Sales Tax or Excise Tax 

— Classification and Valuation of Dumped or 
Subsidized Goods 

— Compensation Charges Under the 
Softwood Lumber Products Exports 
Charge Act and the Energy 
Administration Act 


Vision and Values 


Early in 1990, the Tribunal decided to 
undertake a_ strategic planning and 
management improvement project - Vision 
and Values (V & V). The Tribunal 
thought it a good time, after a year’s 
experience, to take stock of how it was 
developing, to clarify objectives, to review 
policies and procedures, to bring together 


ADVISORY 


- IMPORT SAFEGUARD INQUIRIES 
(GATT ART. XIX, FTA, GPT OR 
CARIBCAN) 


GENERAL INQUIRIES INTO 
ECONOMIC, TRADE AND TARIFF 
MATTERS AT THE REQUEST OF THE 
GOVERNMENT OR MINISTER OF 
FINANCE 


— Matters Relating to the Economic, Trade 
or Commercial Interests of Canada 

— Matters Relating to the Tariff, Including 
Canada’s International Rights and 
Obligations 


members and staff, and to listen to CITT - 
watchers outside government and inside. 


The V & V project involved every single 
member and employee of the Tribunal in 
the identification of issues, and _ the 
development of recommendations for 
action. In the course of V & V, 
approximately 15 members of the trade bar 
and an equal number of government 
officials, all of whom were well familiar 


with the Tribunal’s work, were 
interviewed. The Tribunal heard strong 
and constructive messages from _ its 
employees and from its public. 


To follow up on what was heard, the 
Tribunal established four working 
committees to undertake an in-depth 
assessment of the four main themes 
identified during its consultations. These 
covered: roles and_ responsibilities; 
management systems and _ practices; 
Management of human resources; and 
communications. Individual reports were 
prepared by each working committee. 
They were the basis for the main report of 
the V & V project and a detailed plan of 
action dealing with measures to improve 
the Tribunal’s internal management 
practices. The V & V project also allowed 
the Tribunal to develop its mission and 
values statements that are reproduced in 
Appendix B. 


All CITT employees were given the 
Opportunity to discuss the V & V report 
and the detailed action plan at a day-long 
retreat in November 1990. This 
November, we will take stock of our 
progress in implementing the action plan 
and in living up to the values we espouse. 


Planning Activities 


In V & V, the Tribunal established good 
planning as one of its corporate values. It 
wants to anticipate better changes in the 
trade environment that will generate 
demands and opportunities for the 
Tribunal. It strives to maintain a 
reasonable balance between workload and 
resources, and be sure it has the necessary 
capacity before it takes on large projects. 


To help achieve this objective, the 
Tribunal must play a more active role in 
the planning of possible trade and tariff 
references from the government, though in 
doing so it must safeguard its 


independence. The Tribunal has instituted 
semi-annual planning’ sessions’ with 
government officials to discuss the nature, 
timing and scope of possible trade and 
tariff inquiries that might be referred to the 
Tribunal over the following year or so and 
the time and resources that the Tribunal 
may make available. 


The staff of the Tribunal is also becoming 
active in interdepartmental discussions of 
possible references and of other matters 
that affect the economic, business and 
trade environment in which it works. This 
will promote better informed research and 
help the Tribunal find the right balance 
between govemment references and its 
regular work. It also will help ensure that 
terms of reference and the resources 
assigned to the project are such that the 
Tribunal can carry out its work 
independently and effectively. 


Case Management 


In the course of the V & V project, the 
Tribunal dedicated substantial time and 
effort to the review of its case 
management. This exercise allowed the 
Tribunal to identify a number of areas in 
need of improvement. Measures 
introduced to address these issues include 
better management of hearings to reduce 
their length and improve their relevance, 
rendering decisions more expeditiously and 
better management and targeting of the 
Tribunal’s requests for financial and legal 
information from parties involved in a 
case. 


The Tribunal also introduced measures to 
Streamline its appeal work. These 
measures are aimed at clearing up the 
stock of appeals waiting to be heard; 
taking less time in rendering a decision 
once the Tribunal has heard an appeal; and 
winding down smoothly and quickly its 
sales tax appeal work since future appeals 
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Members and staff discussing recommendations of the V & V reports. 


on the GST will be heard by the Canadian 
Tax Court. 


Finally, the Tribunal has introduced a 
"team approach" to case management. In 
doing so, it has developed detailed 
procedures for case management based on 
the concept of joint responsibility of 
members and staff and key roles for the 
presiding member and _ staff project 
manager. 


CITT Rules of Procedure 


In May of 1990, the Tribunal made public 
a draft of its Rules of Procedure (Rules). 
It then asked individuals, counsel and 
firms that deal with the Tribunal on a 
regular basis to comment on the proposed 
rules. The Department of Finance, 
Revenue Canada and the Department of 
Justice were also consulted. In addition, 
the Tribunal held two public sessions 
during which interested parties were given 
(ew ODNOLUUILY GLO. presen. Uicit 
observations and to discuss them with 
members of the Rules Sub-Committee. 
The June issue of the CITT Bulletin also 
included a notice inviting recipients of the 
bulletin to submit their comments on the 
draft Rules. 


Once the consultative process was 
completed, the Tribunal assessed the 
comments and opinions received prior to 
finalizing its Rules. The final draft was 
transmitted to the Office of Privatization 
and Regulatory Affairs and to the Privy 
Council Office (Justice) in November 1990 
for review and approval. The Rules have 
now been submitted to the Govemor in 
Council for final approval, as required by 
section 39 of the CITT Act. 


The Rules are divided in a number of 
sections. Some sections are of a general 
nature and are pertinent to all of the 
activities of the Tribunal. Others are more 
Specific and address _ particular 


responsibilities that have been assigned to 
the Tribunal such as appeals, new 
hearings, referrals, inquiries, rehearing of 
cases, reviews, decisions on the identity of 
the importer, safeguard complaints, 
references and inquiries on temporary 
safeguard measures. Samples of the 
various forms to be used are annexed to 
the Rules. 


The primary objectives of the Rules are to 
simplify the procedures and to reduce to 
its strict minimum the legal bureaucracy 
associated with the process as stated in 
section 35 of the CITT Act, that hearings 
before the Tribunal shall be conducted as 
informally and expeditiously as_ the 
circumstances and _ considerations of 
faimmess permit. 


Faimess is ensured by: 


¢ detailed requirements regarding notices 
of hearing, inquiries, expiries of finding 
as well as notices for other procedures 
of the Tribunal; 


* criteria guiding the Tribunal in matters 
related to material injury or material 
retardation in the course of dumping and 
subsidizing injury inquiries. 


Efficiency is assured by provisions that: 


¢ require the submission of briefs by 
parties, within certain deadlines, in order 
to reduce the length of the hearings; 


¢ diminish the possibility of excessive 
recourse to rescheduling or adjournment, 
specifically for appeal cases; 


¢ establish the process for the submission 
and notification of submission of briefs 
as well as the number of copies 
required; 


¢ establish specific rules governing 
confidential information; 


¢ set rules for matters that the Tribunal 
intends to rule on without holding 
public hearings; 


e establish sanctions for. the 
non-observance of the Rules; 


¢ establish procedures to be followed for 
new hearings dealing with appeals, 
rehearing of cases, references and 
inquiries regarding temporary safeguard 
measures; 


¢ define the additional information to be 
submitted by Canadian producers when 
filing a safeguard complaint; 


¢ set detailed forms that parties can use 
when submitting an appeal to the 
Tribunal. 


While holding fair and efficient hearings, 
the Tribunal will also be able, due to the 
implementation of the Rules, to hear 
parties without undue delays and in 
accordance with the principles of natural 
justice. The Rules will complement the 
CITT Act and other federal legislation that 
give the Tribunal its powers. 


The CITT’s Rules of Procedure will come 
into force on the day on which they are 
registered and will then be published in 
Part II of the Canada Gazette. It is 
expected that the whole regulatory process 
will be completed early in fiscal 
year 1991-92. 


Seminars, Speaking 
Engagements 


As part of its action plan resulting from 
V & V, the Tribunal recognized that it had 
a legitimate role to play in demystifying its 
rather specialized quasi-judicial work. It 
must find ways to "keep in touch," while 
still "keeping its distance." 
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The Tribunal intends to take part in more 
business outlook and industry association 
conferences and participate, where asked to 
do so, as speakers or panellists. In this 
Spirit, the Chairman of the Tribunal 
addressed the Canadian Steel Producers 
Association in June 1990. He also 
participated in a seminar in Strasbourg on 
competition law and trade law, conducted 
by the International Union of Lawyers. 
Members and senior staff also participated 
in conferences or discussion groups and 
accepted a number of _ speaking 
engagements. 


Furthermore, the Tribunal has decided to 
organize occasional CITT - sponsored 
round tables for informal discussions with 
private sector contacts, trade lawyers and 
consultants, academics and goverment 
Officials, of issues dealt with by the 
Tribunal. The first CITT - sponsored 
round table was the "Consultative Forum" 
on Hearings by Way of Written 
Submissions, held on February 4, 1991. 
Guests from the legal, business and 
academic communities as well as other 
federal government agencies met with 
members of the Tribunal to discuss a 
number of issues, among them: in what 
circumstances and for what types of cases 
are hearings by way of written submissions 
appropriate?; how to assure sufficient 
Openness when a case is being decided on 
the basis of the written record alone?; what 
other means exist to make administrative 
proceedings more timely and less costly 
while at the same time maintaining their 
transparency and faimess? Members of 
the Tribunal also met with Professor 
Edward Ratushny and Maitre 
Ghislaine Richard for an_ informal 
exchange of views on the independence 
and future role of administrative tribunals. 


Another measure emerging from V & V 
has been the organization of in-house 
seminars involving members and staff of 
the Tribunal. The purpose of these 


seminars is to provide participants the 
Opportunity to discuss the experience of 
the Tribunal in its various activities with 
the objective of improving its methodology 
and effectiveness. Two in-house seminars 
were held during fiscal year 1990-91. 


Human Resources 


During fiscal year 1990-91, the Tribunal 
implemented a number of initiatives to 
strengthen the management of its human 
resources activities. They include the 
establishment of a Labour-Management 
Relations Committee and of a Health and 
Safety Committee. The Tribunal also 
established an Employee Assistance 


Program (EAP) to provide personal and 
employment counselling and an Employee 
Orientation Program. 


Automation 


To assist in project planning and case 
management activities, the Tribunal has 
been developing an_ electronic 
programming and scheduling system that 
will be operational by the end of 
June 1991. 


The CITT library also has _ further 
automated its operations by introducing 
another module of its integrated library 
system. 


The Chairman of the Tribunal addressing members and staff during the Tribunal’s Annual Retreat 
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Financial and Person-Y ear 
Resources 


The Tribunal’s financial and human 
resources are based on an average 
workload of appeals, dumping and 
subsidizing inquiries, reviews and 
Safeguard actions, which assumes 
continuation of the workload pattems of its 
predecessors. If there are changes, for 
example, through a major’ work 
assignment, i.e., government reference, the 
Tribunal may be required to seek 
additional temporary resources. Table 2.2 
provides budgetary information extracted 
from the Tribunal’s Main Estimates. 


TABLE 2.2 
BUDGETARY INFORMATION 


1990-91 1989-90 
Main Main 
Estimates Estimates 
(000’S) (000’S) 
PERSONNEL 
Salaries and wages 5,216 4,820 
Contributions to employee benefits _ 809 _T47 
6,025 5,740 


Goods and services 1,265 
Total operating 6,832 


Capital 12 
Total for program ; 6,844 


Table 2.3 presents the distribution of 
employees by category and occupational 


group. 
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TABLE 2.3 


DISTRIBUTION OF EMPLOYEES 
BY CATEGORY AND 
OCCUPATIONAL GROUP 


Members and 
Staff 
1990-91 


Members 8 


Management 
Executive Group 


Scientific and Professional 
Economics, Sociology and Statistics 
Law 
Library Science 


Administrative and Foreign Service 
Administrative Services 
Commerce 
Computer Systems Administration 
Financial Administration 
Information Services 
Personnel Administration 


Technical Category 
General Technical 
Social Science Support 


Administrative Support 
Clerical and Regulatory 
Secretarial, Stenographic and Typing 


Total 


“Excluding short-term resources brought in for special 
inquiries. As of March 31,1991, there were an 
additional 8 persons on staff for the Horticulture 
Competitiveness Inquiry. 


CHAPTER III 


DUMPING AND 
SUBSIDIZING INJURY 
INQUIRIES AND REVIEWS 


Under SIMA, Canadian producers are 
offered regulated measures to offset certain 
forms of unfair and injurious competition 
from goods exported to Canada: 


(1) at prices lower than sales in the 
home market (this is called 
"dumping"), or 


(2) that have benefitted from 
government grants or _ other 
assistance (this is called 
"subsidizing"). 


In Canada, the determination of dumping 
and subsidizing is the responsibility of 
Revenue Canada, while the CITT’s job is 
to determine whether such dumping or 
subsidizing has caused, is causing or is 
likely to cause "material injury." In 
accordance with GATT intemational trade 
rules, SIMA provides that anti-dumping or 
countervailing duties be levied on dumped 
or subsidized goods only if the CITT 
decides that such practices cause or 
threaten to cause material injury to 
Canadian production of like goods, or are 
retarding the establishment of an industry 
in Canada. 


A Canadian producer or an association of 
producers begins the process of seeking 
relief from alleged injurious dumping or 
subsidizing by making a complaint to the 
Deputy Minister of National Revenue, 
Customs and Excise (the Deputy Minister). 
The CITT normally becomes involved at 
the stage of the issuance of a "preliminary 
determination" of dumping or subsidizing 
by the Deputy Minister. 


The Tribunal’s Rules of Procedure provide 
a list of factors and criteria to be examined 
in arriving at a judgment about what 
constitutes material injury. These include, 
among others, the effects of dumped or 
subsidized imports on prices and on factors 
such as production, sales, market shares, 
profits, employment and utilization of 
productive capacity. 


In conducting its inquiries and arriving at 
its decisions, the Tribunal tries to ensure 
that all interested parties are made aware 
of the inquiry through the issuance of a 
notice that is published in the Canada 
Gazette and forwarded to all known 
interested parties. It also requests 
information from interested parties, 
receives representations, conducts plant site 
visits and holds public hearings. Parties 
participating in these proceedings may 
conduct their own cases or be represented 
by legal or other counsel. 


At the public hearing, the industry that 
lodged the complaint attempts to persuade 
the Tribunal that it has been materially 
injured by the dumping or subsidizing of 
the goods under investigation. The 
complainant’s case is usually challenged 
by importers, and sometimes by exporters, 
who present contrary evidence. After 
cross-examination, each side has an 
Opportunity to respond to the other’s case 
and summarize its own. 


The Tribunal must issue its finding within 
120 days from the date of the "preliminary 
determination" by Revenue Canada. The 
Tribunal has another 15 days to issue a 
statement of reasons supporting its 
decision (SIMA, section 43). Revenue 
Canada assesses duties on the dumped or 
subsidized imports the Tribunal has found 
to cause material injury. 
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INQUIRIES 
CONDUCTED 
IN THE PAST YEAR 


In fiscal year 1990-91, the Tribunal issued 
six findings under the provisions of 
subsection 42(1) of SIMA. 


TABLE 3.1 


DECISIONS ON ANTI-DUMPING INQUIRIES 


Number 
of Cases Injury No Injury 


6 3 3 


Highlights of each of the six cases follow. 
Plant visits were undertaken in three of the 
six cases to allow Tribunal members to 
examine first-hand the state of domestic 
production processes and facilities. In one 
case, Woman’s Leather Boots and Shoes, 
a total of 12 plant visits were undertaken 
by the Tribunal members. Estimates of 
the value of the domestic market for the 
goods under review have been provided, in 
five of the six cases, to give the reader a 
sense of the relative economic importance 
of each case. In one case, Municipal 
Tractors, it was not possible to provide 
this estimate without jeopardizing the 
confidentiality of the data provided by case 
participants. 


These summaries have been prepared for 
general information purposes only. They 
aim to give the reader a sense of the 
Tribunal’s work and have no legal status. 
The case titles have also been compressed 
to give the reader a good sense of the 
main goods covered by the finding. 
Appendix D (Table D-1) lists findings 
issued by the Tribunal. 
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Women’s’ Footwear from’ Brazil, 
the People’s Republic of China, 
Taiwan, Poland, Romania _ and 
Yugoslavia — NQ-89-003 


Finding: Injury (May 18, 1990) 


Tribunal Members: Bertrand 
(presiding), Macmillan, Fraleigh 


¢ In 1989, the overall value of the 
domestic market for subject goods was 
estimated to be about $400 million. The 
complainant, the Shoe Manufacturers’ 
Association of Canada (SMAC), claimed 
material injury on behalf of its 
members, in the form of lost market 
share, lost employment, lost production, 
plant closings, capacity underutilization, 
price suppression and declines in 
profitability. 


¢ In reaching its decision in this case, the 
Tribunal concluded that there were two 
classes of like goods, namely, women’s 
leather and non-leather boots and 
women’s leather and non-leather shoes. 
Therefore, it considered separately 
whether imports of dumped and 
subsidized goods were responsible for 
past, present and future material injury 
to the domestic production of boots and, 
then, of shoes. 


¢ The evidence showed that, from 1986 to 
1989, sales of domestically produced 
boots and shoes declined by 1.5 million 
pairs and 5 million pairs, respectively. 
This represented employment losses of 
11 percent in the boot industry and 
40 percent in the shoe industry. Gross 
and net margins and capacity utilization 
also declined in both industries. In the 
Tribunal’s view, the evidence clearly 
revealed the severity and extent of the 
injury suffered by both the domestic 
boot and shoe _ industries and, 
accordingly, the Tribunal considered that 
the past and present injury was material. 


¢ The Tribunal saw a clear causal link 
between imports of the dumped and 
subsidized footwear and the various 
forms of material injury suffered by 
these two domestic industries from 1986 
to 1989. Although several other 
important factors affected conditions in 
the footwear market during this period, 
including the phasing out of quotas and 
changing consumer preferences for 
athletic and so-called  ath-leisure 
footwear, their impacts were secondary 
to the effects of the dumping and 
subsidizing found by Revenue Canada. 
Similarly, the Tribunal was of the view 
that the material injury suffered by the 
Canadian producers was not caused 
primarily by low-cost imports. The 
Tribunal accepted that the subject 
countries, as well as some non-subject 
countries, may have a comparative cost 
advantage over Canadian producers, but 
the major reason for the large market 
gains by the subject countries was the 
significant margins of dumping and 
subsidizing. 


¢ The Tribunal also considered that there 
was a likelihood of continued material 
injury from dumped and _ subsidized 
imports as there was no indication that 
imports from the subject countries 
would decline. 


Refill Paper from Brazil — NQ-89-004 
Finding: Injury (July 6, 1990) 


Tribunal Members: Coleman 
(presiding), Fraleigh, Gracey 


¢ The average value of the domestic 
market for refill paper, in 1989, was in 
excess Of $17 million. Two producers, 
Fanco Products Inc., Division of H.J.M. 
Enterprises Inc. (Fanco) and Hilroy, 
Division of Abitibi-Price (Hilroy), 
represent virtually all Canadian 


production of refill paper, with Hilroy 
accounting for over half. The producers 
claimed injury in the form of lost sales, 
price suppression and reduced profits. 


The complaint originated with Fanco, 
but was supported by Hilroy. The 
Tribunal considered that both firms 
represented a major proportion of 
Canadian production and that material 
injury to either producer from _ the 
dumping and subsidizing was sufficient 
for a finding of material injury to the 
Canadian production of the goods. 


In 1989, Fanco lost its long-standing 
account with K mart Canada Limited 
(K mart) for the supply of refill paper 
when K mart awarded the business to 
Tilibra Paper Products (Tilibra), a 
Brazilian paper producer. While there 
was some evidence that relations 
between Fanco and Kmart were 
strained during late 1988 and early 
1989, the Tribunal was satisfied that 
Fanco lost the business because it 
refused to lower its price to a level 
roughly equivalent to the landed value 
of the Brazilian refill paper. If factors 
other than price had been that important, 
K mart and a subsidiary would not have 
made new purchases of refill paper from 
Fanco a few months later. Fanco 
reacted to the lost sale by bidding 
aggressively for other business, and was 
successful in winning two important 
accounts from Hilroy. 


The Tribunal considered that Fanco had 
suffered material injury from the lost 
sale and subsequent price suppression 
caused by the dumped and subsidized 
refill paper. In contrast, Hilroy’s total 
sales and profit margins increased 
during 1989. Hilroy’s claim related 
essentially to the likelihood of material 
injury, not past and present injury. 
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¢ The Tribunal also found a likelihood of 
material injury to Canadian production. 
North America is the major market for 
this product and the Brazilian producers 
will likely continue to attempt to 
penetrate this market to utilize excess 
capacity during their off-season, which 
coincides with the production season in 
North America. The witness for Tilibra 
confirmed that his company sold refill 
paper at a loss as a way of inducing 
customers to buy other, more profitable, 
Stationery products. The Tribunal 
considered that Tilibra and _ other 
Brazilian producers would have made 
Other large sales in 1989 if they had 
come to the market sooner, bearing in 
mind the standardized, price-sensitive 
nature of these "loss leader" goods. 
Lost sales and price suppression would 
be even more severe than in 1989 if 
anti-dumping and countervailing duties 
were not applied in the future. 


Four-Wheel Drive Tractors from 
the Federal Republic of 
Germany — NQ-90-001 


Finding: No injury (October 17, 1990) 


Tribunal Members: Fraleigh 
(presiding), Trudeau, Hines 


¢ The complainant, Trackless Vehicles 
Limited (TVL), accounted for well over 
half the total Canadian production of 
these municipal tractors. TVL claimed 
that the dumped German product, the 
C-500, had caused it to lose sales and 
reduce production, in tum, causing a 
decline in profits, capacity utilization 
and employment. 


¢ The Tribunal noted that although the 
complainant had suffered a deterioration 
in certain performance indicators over 
the past 18 months or so, the issue to be 
decided was whether dumping was the 
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cause of this decline and, if so, to what 
extent. In this connection, the evidence 
showed that, since reaching a peak in 
1987, the market for the subject goods 
had dropped by more than 30 percent, 
and during this period, both the 
complainant and the importer of the 
German product, Holder of North 
America (Holder), had experienced 
declines in their sales. It was clear to 
the Tribunal that the negative results 
reported by both the complainant and 
Holder (which is a _ wholly-owned 
subsidiary of the German manufacturer 
of the subject goods) reflected, in large 
measure, the natural effects of the 
market downturn that had occurred and 
that was still under way. 


The Tribunal further noted that it was 
clear from a review of tractor contracts 
awarded since early 1989 that Holder’s 
ability to influence the market had been 
declining to the point where it was 
Struggling simply to maintain its basic 
viability. The complainant had shown 
itself to be an astute competitor that had 
been better attuned to the needs of the 
marketplace. Over the past several 
years, the complainant had improved its 
tractor, making it the undisputed market 
leader. The Tribunal heard witnesses, 
representing several different major 
municipal tractor users, who testified 
that they had a clear preference for the 
complainant’s machine’ with its 
hydrostatic (automatic) transmission, 
making it easier to operate than the 
Holder machine with its manual 
transmission. 


The Tribunal, therefore, concluded that 
Holder’s actions had not caused and 
were not causing material injury to the 
complainant. The Tribunal was also 
satisfied that there was no likelihood of 
injury in this case since no further 
imports of the C-S500 model were 


planned, given the lack of market 
demand for this product in Canada. 


Stainless Steel Bars from 
India — NQ-90-002 


Finding: No injury 
(November 13, 1990) 


Tribunal Members: Macmillan 
(presiding), Fraleigh, Blouin 


¢ In 1989, sales of domestic and imported 
stainless steel bars amounted to about 
$50 million. The sole Canadian 
producer of stainless steel bars is Atlas 
Specialty Steels (Atlas) of Welland, 
Ontario. Atlas has traditionally held, 
and continues to hold, a substantial 
proportion of this market. 


¢ Atlas conceded that, although imports 
from India represented a significant 
share of the Canadian market in 1988 
and parts of 1989, these imports had not 
caused and were not causing injury to 
Canadian production. Atlas’ financial 
and market losses were due primarily to 
other factors. | Despite this, Atlas 
claimed that dumped imports from India 
would cause material injury in the 
future, especially because of the market 
downtum that was occurring. 


¢ The Tribunal noted that Indian imports 
peaked in 1988 and 1989, before 
declining steeply in the first half of 
1990 to negligible levels. The evidence 
also showed that, when Indian imports 
peaked, Canadian stainless steel bar 
prices were firm, and Atlas was 
experiencing decade-high levels of 
production and_ sales_ revenues. 
However, during this period, certain 
production problems were encountered 
that caused costs to rise, thereby 
preventing Atlas from achieving its 
profit objectives, despite the prevailing 


robust market conditions. Given the 
foregoing, the Tribunal concluded that 
dumped imports from India were not a 
major cause of any adverse financial 
results incurred by Atlas over this 
period. 


The Tribunal was not persuaded that 
Atlas would face, in the immediate 
future, a significantly greater threat of 
injury from dumped Indian imports than 
it had faced in the past, when it suffered 
no injury. On the contrary, there were 
a number of considerations that tended 
to reduce the threat of injury including: 
Atlas’ decision to upgrade its small bar 
production facilities and become more 
competitive in this size range that 
comprises a sizeable share of previous 
imports from India; the continued 
concems over quality problems 
encountered with earlier shipments of 
Indian bars; the 1988 Atlas’ decision to 
make Unalloy Steel, the single largest 
purchaser of Indian bars in the past, an 
authorized Atlas distributor and the 
ensuing rise in  Unalloy  Steel’s 
purchases of bars from Atlas; and Atlas’ 
improved financial performance in the 
first half of 1990 because of a reduction 
in its costs of manufacturing. 


The Tribunal therefore, concluded that 
the dumping in Canada of the subject 
goods from India had not caused, was 
not causing, and was not likely to cause 
material injury to the production in 
Canada of like goods. 
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Photo Albums and Self-adhesive Leaves 
from Indonesia, Thailand and_ the 
Philippines — NQ-90-003 


Finding: Injury and massive dumping 
(January 2, 1991) (Member Trudeau 
dissenting in part) 


Tribunal Members: 


Bertrand 


(presiding), Blouin, Trudeau 
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The total value of the Canadian market 
is in excess of $10 million. One 
producer, Desmarais & Frére Ltée/Ltd. 
(Desmarais), accounting for 
approximately 80 percent of total 
Canadian production of the subject 
goods, was considered to constitute the 
domestic industry. Desmarais claimed 
that, as a direct result of dumped 
imports from the three subject countries, 
it was experiencing lost sales, price 
Suppression, lost volume _ and 
production, lower profits, reduced 
utilization of capacity and employment 
and increased inventory. 


The majority of the Tribunal was of the 
opinion that the evidence established the 
vulnerability of the industry to 
low-priced imports and that Desmarais 
not only failed to increase sales in an 
expanding market, but actually 
experienced declining sales caused by 
dumped imports. In order to better 
compete with dumped _ imports, 
Desmarais maintained or reduced its 
average prices, despite increased 
production costs, but sales and profits 
continued to decline. This led the 
majority of the Tribunal to find that the 
injury suffered was of a material nature. 


The Tribunal heard testimony by a 
major purchaser and retailer of photo 
albums respecting its direct import of 
albums from one of the _ subject 
countries and the purchase of dumped 
albums and leaves from the subject 


countries by other Canadian producers, 
who were then able to sell in 
competition with and _ underbid 
Desmarais. This convinced the Tribunal 
that the material injury suffered by 
Desmarais was a direct result of the 
importation or offering for sale of the 
dumped subject goods. Considering the 
substantial margins of dumping, the 
proven ability and propensity to switch 
production from one country to another 
and the relative ease with which exports 
of leaves could replace present exports 
of albums, the majority of the Tribunal 
considered the effect "en masse" of the 
single class of dumped albums and 
leaves and found past, present and 
future injury. 


¢ The majority of the Tribunal found the 


dumping to be massive because, in the 
first half of 1990, dumped imports had 
increased five fold, had _ captured 
24 percent of the market and had caused 
material injury. Furthermore, the 
majority of the Tribunal decided that it 
was necessary to assess retroactive 
dumping duties to prevent the recurrence 
of material injury caused by massive 
importations and country switching. 


Member Trudeau agreed with the 
majority that there was a likelihood of 
future material injury from the dumping 
of albums and leaves. However, he 
disagreed that the dumping of albums 
and leaves should be considered "en 
masse" in assessing their effects on the 
domestic industry. In looking at the 
effect of leaves separately, he found no 
past and present injury. In addition, he 
did not support the majority finding on 
massive importation. 


Lint Rollers, Lint Rollers Refills, Lint 
Brushes and Fabric Combs from the 
United States of America — NQ-90-004 


Finding: No injury (February 1, 1991) 


Tribunal Members: Hines (presiding), 
Macmillan, Gracey 


* In 1989, the value of this market 
amounted to approximately $1.5 million. 
The sole complainant and the largest 
producer of the subject goods in 
Canada, Roth (plastics) Corporation 
(Roth), alleged that the dumping by 
Helmac Products Corporation (Helmac) 
caused price suppression and price 
erosion. As a result, Roth suffered 
substantial losses in sales revenue, 
production, profitability, and less funds 
were available to finance research and 
development. Counsel further submitted 
that it was likely that the dumping 
would continue in the future, in the 
absence of an injury finding, especially 
in light of the current economic 
recession. 


¢ The data in this case showed that, of the 
total lint removal products consumed 
during the inquiry period, lint rollers 
and refills accounted for two-thirds, 
while 80 percent of the balance 
consisted of lint brushes, as fabric comb 
consumption was nominal. Throughout 
the inquiry period, Roth held a 
dominant share of the market. 
Helmac’s market share, which had 
represented about one-tenth of the 
market in 1989, declined markedly 
during the first three quarters of 1990. 
Imports from non-Helmac sources held 
a market share that was twice as much 
as Helmac’s during the inquiry period. 


¢ The Tribunal noted that the focal point 
of competition between Helmac and 
Roth was in sales of lint roller and lint 
roller refills. Sales of lint brushes and 
fabric combs by Helmac had been a 


small factor in the market. In looking at 
the information provided by Roth 
covering the period following Helmac’s 
entry in the market, the Tribunal found 
that, although Roth’s prices and 
revenues had fallen, other performance 
indicators were not significantly affected 
by competition from  Helmac. 
Production, capacity utilization and 
employment were largely unchanged, 
and Roth’s profitability, although down 
briefly in late 1989, showed a 
substantial increase since Helmac’s entry 
into the Canadian market. Based on the 
information submitted by Roth, the 
Tribunal therefore concluded that the 
dumping had not caused Roth to suffer 
injury of a material nature. 


¢ The Tribunal also found that there was 
no likelihood of future injury. The 
evidence indicated no pending change in 
circumstances that constituted an 
imminent threat of material injury to 
Roth. The preponderance of the 
evidence supported the conclusion that 
Roth had responded quickly and 
effectively to the competitive challenges 
confronting it. Thus far, Helmac had 
achieved rather modest success and 
there was no reason to believe that it 
would be more successful in winning 
sales from Roth in the near future. 


¢ The Tribunal therefore concluded that 
the dumping of the subject goods by 
Helmac had not caused, was not 
causing, and was not likely to cause 
material injury to the production in 
Canada of like goods. 


REVIEWS OF FINDINGS 
OF MATERIAL INJURY 


The Tribunal may review its findings of 
material injury at any time, on its own 
initiative or upon application from an 
interested party. There is also a built-in 
review system under SIMA, section 76(5), 
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which provides for a finding of material 
injury to lapse automatically five years 
after the date of issuance, unless a review 
has been initiated by the Tribunal. The 
purpose of a review is to determine 
whether regulated measures remain 
necessary. In doing so, the CITT assesses 
whether dumping is likely to resume or 
subsidizing is likely to continue and, if so, 
whether the dumping is likely to cause 
material injury to the domestic industry. 
In a_ review, the Tribunal follows 
procedures similar to those in the original 


injury inquiry. 


Upon completion of a review, the Tribunal 
must issue a decision with reasons, much 
as in the case of an injury inquiry. If the 
finding is rescinded, anti-dumping or 
countervailing duties are no longer levied 
on imports. The Tribunal may also amend 
or alter the original finding to exclude a 
product or a country from it. 


At the time of the 1984 amendment to 
SIMA, all of the anti-dumping (AD) or 
countervailing duty (CVD) orders, which 
were in place, were "grandfathered," i.e., 
continued in force as if they had been first 
made on the day that the amendment was 
passed. 


Although the Canadian Import Tribunal 
had reviewed 47 injury cases in the period 
since 1984, either on its own initiative or 
upon receipt of a properly documented 
request by an interested party, there were 
a large number of cases - 21 - that had 
been "grandfathered" by SIMA and would 
have expired by December 1, 1989, if 
reviews had not been initiated prior to that 
date. In all these cases, notices of expiry 
were issued inviting interested parties to 
make their views known on whether the 
findings should be continued or allowed to 
expire. In seven cases, the findings were 
allowed to expire at this stage, as the 
notices of expiry did not result in any 
expression of support for a continuation of 
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the original finding. However, in the 
remaining 14 cases, the submissions 
received satisfied the Tribunal that a 
review was warranted and accordingly, 
reviews were initiated. 


TABLE 3.2 


DECISIONS ON REVIEWS OR EXPIRIES 
OF ANTI-OUMPING ACTIONS 


Number Actions Actions Actions Actions 
of Cases Expired Reviewed Rescinded Continued 


21 7 


Highlights of the 14 review cases that 
were decided in fiscal year 1990-91 are set 
out below. As in the case of original 
inquiries, plant visits were made by 
Tribunal members to observe domestic 
production processes and facilities. There 
were 15 site visits in the 14 review cases, 
with most cases involving at least one 
visit. Estimates of the value of the 
domestic market for the goods under 
review have been provided wherever 
possible. In four cases, this information is 
absent because it could not be made public 
without jeopardizing the confidentiality of 
data provided by case participants. 
Appendix D (Table D-2) provides a 
detailed listing of review findings issued 
by the Tribunal. 


Hydraulic Turbines from the Union of 
Soviet Socialist Republics, Japan, and 
the People’s Republic of China; and 
Alternating Current Electric Generators 
from Italy and Japan (ADT-4-76, 
ADT-4B-76, ADT-11-79, ADT-8-83, 
ADT-9-84) — RR-89-004 


Order: Rescinded (June 19, 1990) 


Tribunal Members: Macmillan 
(presiding), Bertrand, Hines 


¢ Although market demand for these 
goods varies from year to year, it 


averaged about $170 million over the 
past five years. The domestic industry 
that sought continuation of the finding 
comprises GE Canada, MIL Tracey and 
DBS Escher Wyss for turbines, and GE 
Canada and MIL Tracey for generators. 


On the question of whether dumping 
was likely to resume, the Tribunal noted 
that Japanese producers of turbines and 
generators had not exported to Canada 
during the time that the relevant 
findings had been in place. The 
Tribunal found no clear indication of a 
"plant loading imperative" on the part of 
Japanese producers and noted that 
Canadian firms had previously competed 
successfully against Japanese firms in 
export markets. 


Concerning imports of turbines from the 
USSR, the Tribunal attached 
significance to the recent formation of a 
joint venture between The Bering 
Company of the United States and 
Soviet turbine manufacturers, granting 
this joint venture the distribution rights 
for Soviet hydrotechnology in the North 
American market. The Tribunal 
considered it unlikely that such a 
venture would risk incurring dumping in 
Canada. 


The Tribunal also found little indication 
of a propensity to dump on the part of 
the Italian generator producer. With 
respect to all countries concemed, the 
Tribunal viewed the provisions of 
SIMA, that allow. initiation of 
anti-dumping proceedings on the basis 
of a dumped tender, as providing a 
deterrent to dumping in the Canadian 
market. 


With respect to vulnerability of the 
domestic industry, the Tribunal observed 
that according to both industry and staff 
forecasts, the Canadian producers - GE 
Canada, MIL Tracy and DBS Escher 


Wyss for turbines, and GE Canada and 
MIL Tracy for generators - were facing 
significantly higher order levels for 
hydrogeneration equipment in the 1990 
to 1995 period than had existed during 
the 1980s. Furthermore, the vast 
majority of hydro projects forecast for 
the next decade would be closed to 
foreign producers by virtue of the 
procurement practices of Hydro-Québec 
and Ontario Hydro. 


¢ The Tribunal concluded that the 
improved order schedule forecast for the 
1990s and the substantial protection 
Offered by provincial purchasing 
policies, combined with the successful 
performance of Canadian firms in export 
markets and their healthy levels of plant 
loading, indicated that the Canadian 
industry was not vulnerable to dumped 
imports. 


¢ On the basis of little indication of either 
a propensity to dump by the named 
countries or of material injury on the 
part of the Canadian industry, the 
Tribunal rescinded the findings of 
material injury respecting the subject 
hydraulic turbines and _ altemating 
current electric generators. 


Alloy Tool Steel Bars, Plates and 
Forgings from Brazil, the Federal 
Republic of Germany, Japan, Austria, 
the Republic of Korea, Sweden and the 
United Kingdom (ADT-2-83, 
CIT-3-85) — RR-89-005 


Order: Rescinded (May 10, 1990) 
(member Trudeau dissenting) 


Tribunal Members: Fraleigh 
(presiding), Trudeau, Hines 


« In 1989, total sales of domestic and 


imported alloy tool steel bars, plates and 
forgings amounted to _ nearly 
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$25 million. Atlas Specialty Steels 
(Atlas) of Welland, Ontario, was the 
sole Canadian producer to participate in 
the review proceedings, and it argued in 
favor of the continuation of the findings. 
Atlas contended that, although it had 
gained from the protection of the two 
findings, it was  concemed _ that 
rescinding the findings would encourage 
the producers in the subject countries to 
resume dumping. Because Revenue 
Canada had continued to assess _ anti- 
dumping duties against several exporters 
in a number of countries, this indicated 
that they had a significant propensity to 
dump. 


Two exporters, Thyssen Edelstahlwerke 
AG (Germany) and Aeros Villares S.A. 
(Brazil) and one importer, Thyssen 
Marathon Canada Ltd. submitted that 
the two findings should be rescinded 
because, Atlas had become a viable 
producer, and its prospects were good. 
Counsel for the importers and exporters 
argued that their clients had organized 
their business to compete in the 
domestic market without resorting to 
dumping. 


With respect to the likelihood of 
resumed dumping, the majority of the 
Tribunal concluded that the findings had 
forced Atlas’ major competitors to 
modify their business activities in 
Canada. The major  importers/ 
distributors had switched the sourcing of 
certain grades of alloy tool steel 
products from their parent companies in 
Europe to steel mills in Canada and the 
United States. Meanwhile, one of the 
major importers became a distributor in 
Canada for Atlas’ products. 


With respect to the material injury issue, 
the majority of the Tribunal determined 
that the domestic industry was not 
vulnerable to a resumption of dumping. 
Atlas had been _ successful in 


Ze 


implementing most of the objectives set 
out in its 1979 Alloy Tool Steel 
Marketing Plan. Notwithstanding the 
continuing import competition from 
non-subject countries, particularly the 
United States, Atlas had made 
considerable gains in production, export, 
domestic sales and market share, 
especially during the first three quarters 
of 1989 as compared to the same period 
of 1988. Moreover, the two major 
importers of the subject goods had 
competed in the domestic market with 
undumped products in the previous two 
years and the market share of imports 
from the named countries declined 
sharply during the same period. 


Therefore, the majority of the Tribunal 
found that the Canadian industry was 
competitive, that it was not vulnerable 
to material injury from dumping by the 
subject countries and that a resumption 
of such dumping was unlikely. 


The dissenting member disagreed with 
the majority finding that Atlas was not 
vulnerable to a resumption of dumping, 
citing what he considered to be Atlas’ 
continued poor performance. He also 
concluded that there was a likelihood of 
resumed dumping, because, in his 
estimation, the decline in imports from 
subject countries was the result of the 
inability of producers in those countries 
to compete in Canada at normal values. 
Hence, these producers would have to 
dump to compete in Canada if these 
findings were rescinded. 


Carbon Plates from Belgium, Brazil, 
Czechoslovakia, the Federal Republic of 
Germany, France, the Republic of South 
Africa, the Republic of Korea, Romania, 
Spain, the United Kingdom and _ the 
Netherlands (ADT-10-83, ADT-13-83, 
R-10-88) — RR-89-006 


Order: Rescinded (May 1, 1990) 


Tribunal Members: Trudeau 
(presiding), Coleman, Macmillan 


¢ The estimated value of the domestic 
plate market in 1989 was about 
$720 million. The complainants in this 
case, who comprise the domestic 
industry, were The Algoma Steel 
Corporation, Limited, Dofasco Inc., 
Stelco Inc. and IPSCO Inc. Plate sales 
in Canada by these four companies in 
1989 amounted to approximately 
$600 million, about 80 percent of the 
plate market. These sales represented 
roughly 10 percent of their total sales. 
In support of continuing the finding, the 
industry argued that the market 
conditions, which led to the original 
findings, were very similar to those that 
existed at the time of this review. 
Domestic production, sales and 
employment were declining, and 
forecasts suggested that further declines 
would materialize in 1990. 


¢ As to the likelihood of resumed 
dumping, the Tribunal found that 
exporters from the named countries had 
been able to compete successfully in the 
Canadian market for some time now 
without dumping. This factor coupled 
with reductions in_ production 
Overcapacity, strong demand and more 
attractive prices in the exporting 
countries made renewed dumping 
unlikely. In recent years, imports from 
the named countries had not increased 
their share of the Canadian market. The 
principal competition was now coming 


from a country not subject to the 
finding, namely the United States. 


e With respect to the  industry’s 
vulnerability to resumed dumping, the 
Tribunal noted that recent declines in 
Canadian steel plate production and 
prices were taking place against a 
background of very strong sales and 
financial performance in the past few 
years. Indeed, carbon steel plate had 
been one of the most profitable products 
for Canadian steel plate producers. The 
Tribunal also noted that the Canadian 
steel plate industry was more 
competitive than in the past because of 
the steps it had taken to modernize and 
rationalize its operations. 


¢ In view of the small likelihood of future 
dumping and the improved position of 
the industry since the time of the 
original findings, the Tribunal! concluded 
that the findings had served their 
purpose and should be removed. 


Expanded Vinyl Coated Knitted Fabrics 
from The Republic of Korea 
(ADT-14-83) — RR-89-007 


Order: Rescinded (May 11, 1990) 


Tribunal Members: Macmillan 
(presiding), Trudeau, Blouin 


¢ The Tribunal considered the domestic 
industry to consist of three producers: 
Morbern Inc. (Morbem), Canadian 
General Tower Limited and Enterprises 
Beckwith-Bemis Inc. Morbem, the 
largest domestic producer, argued that 
its sales were down and importers would 
switch to South Korean goods if the 
finding were rescinded. 


¢ Afeyan Industries Inc. (Afeyan), the 


major importer of South Korean vinyl, 
argued that the finding had no impact 
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on its performance, which was affected 
by the fact that the overall market for 
the subject goods was_ shrinking. 
Afeyan contended that the reason 
Morberns’ sales were down was because 
the market for low priced vinyl was 
shrinking and because other products 
were being substituted for the vinyl in 
question. 


The evidence filed showed that imports 
of expanded vinyl coated knitted fabrics 
from South Korea declined substantially 
in 1989. These imports never accounted 
for more than 3 percent of the total 
market for the subject goods and were 
always in the lower priced segment of 
the market. This low priced market 
sector had decreased every year since 
1986. However, the complainant’s 
share of this declining low-end market 
increased in 1988 and again in 1989. 


As far as the likelihood of renewed 
dumping was concemed, the Tribunal 
saw no incentive for Korea to dump as 
Korean import prices were already 
lower than Morbern’s and, despite this, 
Korea was losing market share in the 
low end of the market. Moreover, 
Korea had never been a player in the 
high end of the market and there were 
no signs that this was about to change. 


In looking at Morbern’s vulnerability to 
a resumption of dumping, the Tribunal 
found that overall, Morberns’ profit 
picture was healthy. This was mainly 
attributable to the success Morbem had 
in exporting increasing volumes of the 
subject goods to the United States. Its 
performance indicators relating to 
production, market share, prices and 
profits revealed no __ significant 
weaknesses. 


Given the state of the market for vinyl 
coated knitted fabrics, the healthy 
financial status of the complainant, the 


low volume of imports and the nature of 
the industry, the Tribunal concluded that 
the finding relating to the subject goods 
should be rescinded. 


Carbon Steel Welded Pipe from 
the Republic of Korea 
(ADT-6-83) — RR-89-008 


Order: Continued (June 5, 1990) 


Tribunal Members: Hines (presiding), 
Trudeau, Blouin 


¢ The Canadian producers, who sought 
continuance of the finding, were 
Stelco Inc., Sidbec-Dosco Inc., 
IPSCO Inc. and Prudential Steel Ltd. 
Domestic sales of carbon steel pipe by 
these producers amounted to $90 million 
in 1989, accounted for approximately 
80 percent of the total Canadian carbon 
pipe market of about $110 million and 
represented around 3 percent of their 
total sales of steel products. 


¢ On the question of the likelihood of 
renewed dumping, the Tribunal noted 
that, for most of the past 10 years, 
Korea had been the single most 
important source of imports of the 
subject goods into Canada, averaging 
around 60 percent of total imports over 
the period 1986 to 1988. The Tribunal 
also noted that Korea’s potential export 
capacity in the subject goods was 
substantially larger than the _ total 
Canadian carbon pipe market. In view 
of this, the Tribunal had little doubt that 
Significant amounts of this export 
capacity would seek outlet in the 
Canadian market in the future as had 
been the case in the past. Furthermore, 
there was a high probability that these 
Korean exports would be dumped, if 
there were no anti-dumping duties in 
place, because of the intense competitive 


conditions and depressed prices that 
were prevailing in the Canadian market. 


¢ Inexamining the industry’s vulnerability 
to resumed dumping, the Tribunal noted 
that, since the 1983 finding, the 
domestic industry had experienced some 
short-lived periods of modest recovery, 
particularly in 1988. However, the 
evidence indicated that these periods of 
modest recovery had not been adequate 
to restore the industry’s health and 
financial stability, especially in light of 
the industry downtum that appeared to 
have started in the latter half of 1988 
and showed no signs of abating. In 
these circumstances, if dumping were to 
resume, the industry was likely to suffer 
material injury and accordingly, the 
finding was continued. 


Stainless Steel Bars and Wire from 
Brazil, the Federal Republic of 
Germany, France, Japan, the Republic 
of Korea and Spain (ADT-1-83, 
R-3-85) — RR-89-009 


Order: Rescinded (July 20, 1990) 


Tribunal Members: Coleman 
(presiding), Macmillan, Gracey 


¢ In 1989, sales of domestic and imported 
Stainless steel bars and wire amounted 
to about $50 million. |The sole 
Canadian producer of stainless steel bars 
and wire is Atlas Specialty Steels 
(Atlas) of Welland, Ontario. Atlas has 
traditionally held, and continues to hold, 
a substantial proportion of this market. 


¢ The Tribunal found that Atlas’ 
production of the subject stainless steel 
bars and wire would be susceptible to 
material injury, in the short term, if 
dumping were to resume. In arriving at 
this conclusion, the Tribunal noted that 
Atlas had been unable to produce at a 


profit, even in the boom year of 1988, 
because its costs rose even more rapidly 
than its prices. An imminent 
improvement in this situation was not 
likely, given current weak market 
conditions. The Tribunal also found 
that, over the longer term, Atlas’ 
prospects looked promising in view of a 
number of significant changes that had 
occurred in the marketplace since 1983, 
including the acquisition of Atlas by the 
Sammi Group of South Korea. 


However, the Tribunal did not find 
persuasive evidence that exporters from 
the named countries would resume 
dumping in the foreseeable future. 
Atlas presented evidence indicating a 
worldwide expansion of stainless steel 
production capacity and argued that this 
would create an oversupply leading to 
renewed dumping. However, the 
Tribunal noted that the bulk of capacity 
additions have occurred in the Republic 
of Korea, a country no_ longer 
considered a dumping threat by Atlas 
but which, before the acquisition of 
Atlas by the Sammi Group, accounted 
for at least half of the imports from the 
named countries. Healthy demand in 
their home markets and other export 
markets suggested to the Tribunal that 
the remaining exporters would have 
little incentive to ship product to Canada 
at dumped prices. In view of this, the 
Tribunal rescinded the findings. 
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Whole Potatoes, from the State of 
Washington in the United States of 
America, for Use or Consumption in the 
Province of British Columbia 


(A 


DT-4-84, CIT-16-85) — RR-89-010 


Order: Continued (September 14, 1990) 


Tribunal Members: Blouin (presiding), 
Trudeau, Fraleigh 


¢« The total value of the market for the 
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subject goods in British Columbia in 
the 1988/89 crop year was 
approximately $30 million. The 
complainant in this case was the B.C. 
Vegetable Marketing Commission which 
sought continuation of the findings on 
behalf of various B.C. potato co-ops and 
agencies and individual potato growers 
(of which there are about 180 in 
British Columbia). 


With respect to likelihood of resumption 
of dumping, the Tribunal noted that 
there had been very little dumping of 
potatoes into British Columbia from the 
United States during the period 
from 1986 through to the end of 
September 1989. However, the 
tendency to dump did not appear to 
have been affected by the findings of 
the CIT so much as it had been affected 
by market conditions in the United 
States. The Tribunal noted that a 
seller’s market had existed for potatoes 
in both the United States and British 
Columbia for the past several years, as 
a result of drought conditions in the 
Midwestem United States, which had 
resulted in reduced potato production in 
that country, and sharply increased 
potato prices. Demand by processors 
had also contributed to higher prices. 
The shortage of supply had affected any 
normal tendency to dump that might 
otherwise have existed. The fact that 
dumping had decreased, and more 
particularly so in the last year, did not 


carry the same weight it ordinarily 
might have in the Tribunal’s eyes, given 
the reasons for that decrease. 


With respect to the likelihood of 
material injury, using the constructed 
cost of production as a base, the net 
market retum to B.C. growers had been 
negative in five of the last seven years, 
with the last positive market retum 
having been achieved in crop year 
1984/85. The preliminary market retum 
data for 1988/89 suggested that a 
negative market return would again 
result, although final results may show 
that, at most, a very minor positive 
retum would be achieved. Indications 
were that a strong net market retum 
position would be reached for the crop 
year 1989/90, on the basis of the current 
exceptionally high potato prices in the 
B.C. market. The evidence suggested 
that the B.C. growers were not likely to 
be materially injured so long as tight 
supply conditions continued in_ the 
United States, thus keeping import 
prices at their current high levels. 


However, the Tribunal was of the view 
that with the retum of more normal 
Supply and demand conditions, price 
levels would returm to their historic 
levels. Those prices would likely be 
below normal value levels and, in that 
case, there would be injury to the B.C. 
industry that would be material. Hence, 
the Tribunal concluded that the findings 
should be continued. 


Wide Flange Steel Shapes from the 
United Kingdom, France, Japan, the 
Republic of South Africa, Belgium, 
Luxembourg, the Federal Republic of 
Germany, the Republic of Korea, and 
Spain (ADT-12-77, ADT-9-83, CIT-1-85, 
CIT-7-87) — RR-89-011 


Order: Rescinded (September 10, 1990) 


Tribunal Members: Macmillan 
(presiding), Coleman, Fraleigh 


¢ This case involved four findings of 
material injury, with the first finding, 
dating from December 29, 1977. All 
the findings concerned dumping, with 
the exception of a 1985 finding that 
related to subsidized imports from 
Spain. 


* In 1989, sales of domestic and imported 
wide flange steel shapes amounted to 
about $225 million. The sole Canadian 
manufacturer of wide flange steel shapes 
is The Algoma Steel Corporation, 
Limited (Algoma) of Sault Ste. Marie, 
Ontario. Throughout the 13-year period 
covered by the Tribunal’s review, 
Algoma has held the major proportion 
of the domestic market. 


¢ The Tribunal found that Algoma’s 
production of the subject goods would 
likely be materially injured if there were 
a resumption of importation of dumped 
or subsidized wide flange shapes. In 
reaching this conclusion, the Tribunal 
noted that, since 1982, Algoma had not 
been able to operate its wide flange mill 
at profitable levels. | Losses were 
recorded even in 1988, when the market 
for the subject goods was at a cyclical 
peak. A number of factors were at the 
root of Algoma’s difficulties, most 
notably, the competition from U.S. 
mini-mills, which had driven Canadian 
and U.S. prices to very low levels. 


¢ However, the Tribunal did not find 
persuasive evidence that dumping by the 
countries covered by the findings was 
likely to recur in the foreseeable future. 
The evidence showed that imports to 
Canada and the United States from the 
subject countries had _ declined 
Significantly in recent quarters and, in 
some cases, had virtually ceased. This 
was occurring because low mini-mill 
prices made the North American market 
unprofitable for foreign producers whose 
attention was on markets in Europe and 
the Pacific Region, where conditions 
were currently robust. The evidence 
also showed that there had been some 
substantial reductions in wide flange 
production capacity by exporters 
covered by the findings and_ that 
capacity utilization was generally higher 
today than in the past. The Tribunal 
also found that the subsidizing of 
Spanish goods had ceased and that the 
conditions that had given rise to the 
subsidizing were no longer present. In 
view of the foregoing, the Tribunal 
rescinded the findings. 


Photo Albums from Japan, the Republic 
of Korea, Hong Kong, the United States, 
and the People’s Republic of China; 
Leaves from Hong Kong, the United 
States, the Republic of Korea, and the 
People’s Republic of China; Photo 
Albums and Leaves from Singapore, 
Malaysia and Taiwan (ADT-4-74, 
R-3-84, CIT-18-84, CIT-10-85, 
CIT-5-87) — RR-89-012 


Order: Continued, except for Japan 
and the United States 
(September 4, 1990) 


Tribunal Members: Hines (presiding), 
Coleman, Gracey 


¢ The total value of the market for the 
subject goods is in excess of 
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$10 million. Desmarais & Frére 
Ltée/Ltd. (Desmarais) from Longueuil, 
Quebec, has been by far the major 
Canadian producer of photo albums with 
self-adhesive leaves since it commenced 
production in the early 1970s. It is the 
only fully integrated manufacturer in 
Canada. 


On the question of likelihood of a 
resumption of dumping, the evidence 
led the Tribunal to conclude that 
exporters from Japan and the United 
States were not likely to resume 
injurious dumping and that the findings 
applicable to those two countries should 
be rescinded. The evidence indicated 
that both Japan and the United States 
had relatively small market shares. 
Imports from Japan were low in volume 
and largely restricted to high-priced 
albums. In 1985, one of the concerns of 
Desmarais, had been that many of the 
imports from the United States were 
merely transhipments from _ subject 
countries. Such transhipments were 
unlikely given the subsequent finding of 
injury in the United States against 
dumped imports from South Korea and 
Hong Kong. Moreover, the activity of 
U.S. producers had diminished since 
1986. 


However, the Tribunal concluded that 
there was a strong likelihood of resumed 
dumping of the subject goods by 
South Korea, Hong Kong, the People’s 
Republic of China, Singapore, Malaysia 
and Taiwan. The Tribunal’s decision 
was based on the past history of country 
switching of dumped imports causing 
material injury, the dumping activity in 
international markets by exporters from 
many of these countries and the inability 
of these imports to compete in the 
Canadian market at, or above, normal 
values. 


¢ As to likelihood of material injury to 
the domestic industry from _ such 
resumed dumping, the Tribunal noted 
that the Canadian industry had its best 
year in almost a decade, in 1988. 
However, this situation was short-lived 
because of renewed price pressures from 
new sources of low-priced imports, 
namely, Indonesia and Thailand. These 
had a negative effect on prices and the 
industry’s profits. In sum, the Tribunal 
was persuaded by the evidence, as it 
related to prices, sales and profits, that 
the industry was likely to be materially 
injured by a resumption of dumping. 


¢ Accordingly, the Tribunal continued the 
findings against all the named countries 
except Japan and the United States. 


Small Induction Motors from the United 
States, Brazil, Japan, Mexico, Poland, 
Taiwan and the United Kingdom 
(ADT-8R-78, CIT-6-85) — RR-89-013 


Order: Continuation with amendment 
(October 10, 1990) 
Tribunal Members: Trudeau 
(presiding), Bertrand, Blouin 


¢ The overall value of the domestic 
market for the subject goods in 1989 is 
estimated at about $100 million. GE 
Canada, Westinghouse and _ Leroy 
Summer accounted for the bulk of 
Canadian production § and _ sales 
throughout the 1985-90 period. Hence, 
they were considered to comprise the 
domestic industry. 


¢ In looking at the likelihood of resumed 
dumping, the Tribunal found that, while 
imports from the United States and 
Brazil had increased substantially since 
the 1985 finding, overall imports from 
the subject countries declined with 
imports from Mexico dropping to 


negligible levels. Despite the overall 
decline in imports, the amount of 
countervailing duty assessed, the 
margins of dumping, and the percentage 
of goods dumped _ increased 
considerably. 


The Tribunal also heard considerable 
evidence pertaining to the softening of 
the domestic market and to the price 
sensitivity of the market. Given the 
market situation, the expected increased 
pricing pressures and the demonstrated 
behaviour of exporters in the named 
countries, the Tribunal concluded that it 
was likely that imports of dumped and 
subsidized goods from the named 
countries, with the exception of Mexico, 
would resume or continue in the event 
of a rescission of the findings. 


As to the industry’s vulnerability, the 
Tribunal noted that since the 1985 
finding, a significant volume of imports 
from the United Kingdom, Taiwan and 
Poland were supplanted by motors 
produced in Canada from parts imported 
from the same overseas factories which 
formerly exported completed motors to 
Canada and which, in some cases, 
continue to export completed motors. 
Given the evidence conceming this new 
production and the global trend to 
world-scale production facilities, the 
Tribunal questioned the viability of this 
non-integrated production in the event 
the findings were rescinded. 


Moreover, although the performance of 
the domestic industry had improved 
during the buoyant market in the past 
few years, it remained unprofitable 
overall. Almost all of the increase in 
market share held by domestic 
producers was accounted for by the new 
non-integrated producers. Several 
integrated producers had exited the 
industry during the past five years while 


the remaining producers have been 
rationalizing and restructuring. 


¢ The Tribunal concluded that a 
resumption or continuation of dumped 
or subsidized imports is likely to cause 
material injury to the domestic industry. 
The Tribunal therefore continued the 
two findings, but excluded certain goods 
imported from the United States by 
Trane Canada and rescinded the finding 
with respect to imports originating in or 
exported from Mexico. 


Seamless Nickel and Nickel Alloy 
Tubing From Japan (CIT-2-85 as 
Amended by R-9-86) — RR-90-001 


Order: Rescinded (December 21, 1990) 


Tribunal Members: Trudeau 
(presiding), Hines, Gracey 


¢ Sandvik Tube, of Amprior, Ontario is 
the sole Canadian producer of subject 
goods. Sandvik argued that the finding 
should be continued to protect it from 
material injury caused by dumped 
prices. 


¢ Mitsui & Co. (Canada) Ltd., Sumitomo 
Metal Industries Ltd. and 
Babcock & Wilcox Canada, respectively 
the importer, exporter and a Canadian 
fabricator using subject goods, argued 
that the finding should be rescinded. 


¢ The market for nuclear-grade nickel and 
nickel alloy seamless tubing has been 
very sporadic, with only 10 contracts 
during the last 10 years and only three 
since the finding was issued in 
June 1985. Sandvik does not fully 
service the secondary, commercial 
market. Since 1987, Sandvik has 
concentrated on the production of 
non-subject product lines, notably 
stainless steel tubing products. 
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¢ The Tribunal considered that the 
Canadian industry was vulnerable to 
material injury from dumped products. 
It also felt that dumping of Japanese 
products could resume in the event that 
large orders for subject goods occurred 
in the near future. However, the 
Tribunal did not receive any persuasive 
evidence that large orders for 
nuclear-grade nickel or nickel alloy 
tubing are imminent. Evidence 
indicated that, although future demand 
is inevitable, it is not likely to occur in 
the foreseeable future. 


¢ Further, the Tribunal noted that, if in the 
future, the domestic producer believes it 
is competing with a dumped bid, the 
provisions of SIMA allow the initiation 
of anti-dumping proceedings on the 
basis of an irrevocable tender, thus 
providing a deterrent to dumping in the 
Canadian market. Consequently, the 
Tribunal rescinded the finding. 


Stainless Steel Pipe from the United 
Kingdom, Sweden, Japan, the United 
States of America, the Federal Republic 
of Germany, and the Republic of Korea 
(ADT-11-78, ADT-1-84, R-16A-85, 
R-16B-85, R-9-86) — RR-90-002 


Order: Rescinded (December 14, 1990) 


Tribunal Members: Bertrand 
(presiding), Coleman, Hines 


¢ The principal Canadian manufacturer of 
the subject goods is Associated Tube 
Industries (ATI) of Markham, Ontario. 
ATI produces welded stainless steel 
pipe, which constitutes the largest 
portion of domestic demand for welded 
and seamless stainless steel pipe. It 
submitted that the findings should be 
continued for Sweden and the Republic 
of Korea, and for only welded subject 
goods. ATI had no evidence of a 
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propensity to dump and, therefore, of a 
resumption of injurious dumping by 
producers in the United States, the 
United Kingdom, the Federal Republic 
of Germany and Japan. 


¢ The domestic market for the subject 
goods grew substantially from 1986 to 
1989, with ATI experiencing strong 
growth in both domestic and export 
sales. Significant employment increases 
resulted from this’ increased 
manufacturing activity. Both ATI’s 
investments and its export initiatives 
during this period contributed to its 
improved competitiveness. Imports 
from the named countries declined over 
the same period by 73 _ percent. 
However, the market weakened in the 
second half of 1989, and continued to 
demonstrate softer demand in the first 
half of 1990. Imports from non-subject 
countries played a more prominent role 
in the domestic market during this 
period. 


¢ With respect to the likelihood of 
resumed dumping by Sweden, the 
Tribunal had no evidence that the 
Swedish exporter had dumped subject 
goods into Canada in size ranges in 
which it was not constrained. Neither 
had exports of subject goods from the 
Swedish-owned plant in Holland caused 
any difficulty for ATI in the Canadian 
market. Insofar as Korea is concemed, 
the only evidence presented was of three 
low price offerings by Korean exporters 
in other markets. The Tribunal did not 
consider these offerings, by themselves, 
to be indicative that dumping was 
occurring in other markets, or likely to 
occur in Canada. 


¢ With respect to the likelihood of 
material injury, ATI’s financial results 
showed strong improvement since 1986, 
largely due to the contribution to profits 
made by sales of the subject goods. 


Market share had been regained, and the 
company’s production capacity and 
production efficiency had both been 
enhanced by investments made during 
the prolonged period of expansion in 
market demand and decline in imports 
from the named countries. ATI’s export 
initiatives had allowed it to gain a 
strong foothold in the U.S. market, and 
it planned to carry that success into 
other markets as well. The Tribunal 
therefore, found that the domestic 
industry, and particularly ATI, was not 
likely to suffer material injury from 
dumping. 


¢ Accordingly, the Tribunal rescinded the 
findings. 


Drywall Screws from Japan, Singapore, 
Taiwan, the Republic of Korea and 
France (ADT-5-82, CIT-1-86, CIT-6-86, 
CIT-10-87, R-7-85) — RR-90-003 


Order: Rescinded (January 25, 1991) 


Tribunal Members: Fraleigh 
(presiding), Bertrand, Macmillan 


¢ The overall value of the domestic 
market was about $22 million in 1989. 
The Tribunal considered the domestic 
industry to consist of H. Paulin and Co. 
Ltd., the principal manufacturer, and 
Marcor Manufacturing, a recent entrant. 


¢ The industry submitted that the findings 
should be maintained against Japan, 
Korea, Taiwan and France. It argued 
that a rescission of the findings would 
lead to a resumption of dumping as 
exporters from the subject countries 
lowered their prices to recapture the 
market share that they had lost to 
low-priced imports from other countries. 


¢ Bailey Metal Products Limited was the 
only importer represented. The firm 


imports most of its drywall screws from 
South Korea. Bailey’s counsel 
submitted that the findings should be 
rescinded on the grounds that the 
Canadian industry was marginal, at best, 
and was unable to compete, even with 
dumping duties in place. 


The Canadian market for drywall screws 
peaked in 1987-88 at 3.8 billion screws, 
then fell by 25 percent to about 
2.9 billion screws in 1989. The Tribunal 
expected that this decline would 
continue in conjunction with the 
downtum in the construction market. 
By 1990, almost half the market was 
supplied by low-priced product from 
China, the United States and Thailand. 


On the basis of the evidence, the 
Tribunal found no likelihood of a 
resumption of dumping from Japan, 
Singapore, Taiwan or France, or that 
there was a likelihood of renewed 
subsidized imports from _ France. 
Declining Japanese imports combined 
with an appreciating Yen, a virtual 
absence of Taiwanese screws from the 
market, and no imports at all from 
France since the finding, convinced the 
Tribunal that a resumption of dumped or 
subsidized imports from those countries 
was unlikely. However, it was clear 
from the evidence that dumping from 
Korea would resume in the absence of a 
finding. 


With respect to the likelihood of 
material injury from dumped Korean 
imports, the Tribunal found that, with a 
rescission of the finding, Korean imports 
might contribute to price competition in 
the market, but low-priced imports from 
other countries would continue to be the 
major source of price pressure for the 
domestic industry. The Tribunal was 
persuaded that, because of this, the price 
level at which Korean drywall screws 
would compete in the marketplace 
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would not likely depress the industry’s 
prices nor would it be likely to 
contribute, materially, to the injury 
being suffered by the industry. 


¢ As a consequence the Tribunal saw no 
reason to continue the findings. 


Vehicle Washing, Drying, Waxing, 
Polishing or Cleaning Equipment, from 
the United States of America, 
(ADT-12-80) — RR-90-004 


Order: Rescinded (March 6, 1991) 


Tribunal Members: Bertrand 
(presiding), Hines, Blouin 


¢ The total value of the domestic market 
for the subject goods is estimated to be 
in excess of $10 million. 


¢ In response to a request for review to 
rescind the findings filed by Hanna Car 
Wash Equipment Company (Hanna), the 
Tribunal issued a notice of review 
setting February 4, 1991, as the date for 
a: piu bil ice. ast. ing On 
November 14, 1990, counsel for the 
largest domestic manufacturer, Wash 
World Industries Ltd. (Wash World), 
informed the Tribunal that it did not 
oppose the rescission of the finding at 
the end of the statutory expiry date, 
March 6, 1991 because Hanna’s 
presence in the market had decreased 
and the U.S. firm had filed for 
protection under U.S. bankruptcy laws. 
Sherman Supersonic Industries Corp., 
the other major domestic producer, 
indicated its concurrence with Wash 
World’s position. 


« After confirming the facts presented by 
the domestic industry, the Tribunal 
agreed that the finding should be 
rescinded. 
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Recommencement of Case 


Fabric-Covered, Padded, Wooden 
Clothes Hangers from 
Taiwan — CIT-4R-88 


Finding: No injury (January 23, 1991) 


Tribunal Members: Trudeau 
(presiding), Fraleigh, Gracey 


¢ The Tribunal, as a result of the 
judgement of the Federal Court of 
Appeal, dated September 25, 1990, 
recommenced an inquiry to determine 
whether the dumping of fabric-covered, 
padded, wooden clothes hangers, 
Originating in or exported from Taiwan, 
had caused, was causing or was likely to 
cause material injury to production in 
Canada of like goods. A full public 
hearing was held, but no plant visits 
were conducted. 


¢ The complainants Brotav/LNK, claimed 
that Taiwanese imports caused material 
injury throughout the period 1985 to 
1988, in the form of price and profit 
Suppression. Although the 
complainants’ production and sales rose 
sharply throughout the above-mentioned 
period, it was submitted that this 
improvement was caused by the rapid 
growth in the domestic market, as well 
as, the complainants’ effort to defend 
market position against dumped 
Taiwanese imports. Because of the 
Structure of the domestic industry, 
information on total market value is 
considered confidential. 


¢ Counsel for Samuel Sales, an importer 
of the subject goods from Taiwan, 
submitted that between 1985 and 1988, 
the complainants’ production, sales, 
exports, employment, capacity and 
utilization rate increased very sharply. 
It was further submitted that the only 
indicator left for consideration was price 


suppression since testimony during the 
hearing was not conclusive as to 
whether the complainants had suffered 
declining profitability. 


It was counsel’s position that there was 
a substantial difference between 
Taiwanese product and those of the 
complainants that allowed the imported 
hangers to be sold to a lower segment 
of the market. Furthermore, there was 
no evidence of lost sales to Taiwanese 
imports. 


The market for the subject goods grew 
rapidly from 1985 to 1988. Although 
the complainants commenced producing 
padded hangers in July 1985, they 
quickly captured market share and by 
1988, they held over 50 percent of the 
market. 


During the period of a rapidly 
expanding market, it was determined 
that the complainants products quickly 
replaced U.S. imports in the mid to high 
end of the market. Taiwanese imports 
on the other hand, competed in most 
instances, in the lower end of the 
market, a segment in which the 
complainant was inactive. The Tribunal 
found that there was evidence of price 
suppression, however, the greater part of 
it was the result of intense price 
competition between the complainant 
and U.S. imports. Little price 
Suppression could be traced to 
Taiwanese imports. 


The Tribunal relied on_ the 
complainants’ consolidated financial 
statements rather than the profit and loss 
for subject goods due to _ the 
methodology used to prepare the data. 
The Tribunal noted that gross margins 
for all products increased in 1987 and 
remained relatively stable in 1988. 
Because subject goods represented a 
very significant proportion of total sales, 


the Tribunal concluded that this was the 
best data available to measure changes 
in financial performance over the period. 
In view of this, the Tribunal considered 
there was no serious deterioration in 
gross margins over the period and 
therefore found no past or present 


injury. 


¢ The Tribunal found that, based on 
import competition from Taiwanese 
imports, the complainants’ performance 
over the period under review, the 
absence of U.S. imports and further 
upscale movement by some of the 
complainants’ customers, there was no 
likelihood of material injury. 


ADVICE GIVEN UNDER 
SECTION 37 OF SIMA 


During the past year, the Tribunal was also 
asked three times for an opinion as to 
whether information and evidence before 
the Deputy Minister disclosed a reasonable 
indication that the dumping of the subject 
goods (wooden clothes-pins from Bulgaria, 
Brazil, People’s Republic of China, France, 
Hong Kong, Romania, Czechoslovakia and 
Yugoslavia; wedge clamps from _ the 
United States; stainless steel welded pipe 
from Taiwan) had caused, was causing or 
was likely to cause material injury. 


SIMA requires that the Tribunal render its 
advice on the issue, without holding any 
hearings, on the basis of information that 
was before the Deputy Minister when she 
reached her decision. In the case of 
wooden clothes-pins, the Tribunal was of 
the view that the information disclosed no 
reasonable indication of material injury. 
In the other two cases, the Tribunal 
concluded that the information disclosed a 
reasonable indication of material injury. 
(See Appendix D, Table D-6) 
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FURTHER INFORMATION 


Appendix D provides detailed information 
on the Tribunal’s SIMA activities for fiscal 
year 1990-91. Diagram D-1 contains a 
flow diagram which details the injury 
investigation procedures followed by 
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Revenue Canada and the CITT. A 


pamphlet entitled Dumping and 


Subsidizing Injury Inquiries is also 
available for those who would like to have 


further guidance on the conduct of injury 
inquiries. See Appendix G for a listing of 
this and other pertinent publications. 


CHAPTER IV 


APPEALS 


The Tribunal, among its other duties, hears 
appeals from decisions of the Minister or 
of the Deputy Minister of Revenue 
Canada, Customs and Excise. The appeals 
involve mainly customs duties and sales 
tax matters. 


The most common type of appeals are 
those respecting Revenue Canada’s 
decisions on the classification of goods, 
which in tum determines the amount of tax 
or tariff that must be paid. Invariably, the 
party appealing the decision feels that 
another classification, under which a lower 
tax or tariff would apply, is more 
appropriate. 


Although the Tribunal strives to be 
informal and accessible, there are certain 
procedures and time constraints that are 
imposed by the law and by the Tribunal 
itself in order to provide quality service to 
the public in an efficient manner. For 
example, the appeal process is set in 
motion with a notice (or letter) of appeal, 
in writing, sent to the Secretary of the 
Tribunal within the time limit specified in 
the act under which the appeal is made. 


Under the new Rules of Procedure 
expected to come into effect early in fiscal 
year 1991-92, the person launching the 
appeal (the appellant) normally has 
60 days to submit to the Tribunal a 
document called a "brief." Generally, the 
brief states under which act the appeal is 
launched, gives an indication of the points 
in issue between the appellant and the 
Minister or Deputy Minister (in legal 
terminology, the Minister and the Deputy 
Minister are called the respondent) and 
States why the appellant believes the 
respondent’s decision was incorrect. A 


copy of the brief must also be given to the 
respondent. 


The Minister or the Deputy Minister 
(whoever has made the decision that is 
being appealed) must also comply with 
time and procedural constraints. Normally, 
within 60 days after having received the 
appellant’s brief, the Minister or Deputy 
Minister must provide the Tribunal and the 
appellant with a brief setting forth his 
position. Once these formalities are out of 
the way, the Secretary contacts both parties 
in order to schedule a hearing. Hearings 
are generally conducted in public, before 
Tribunal members. 


An individual may present a case before 
the Tribunal in person, or be represented 
by legal counsel or by any _ other 
representative. The respondent is generally 
represented by a lawyer from _ the 
Department of Justice. 


Hearing procedures are designed to ensure 
that the appellant and the respondent are 
given a full opportunity to make their 
cases. They also enable the Tribunal to 
have the best information possible to make 
a decision. For example, the appellant is 
the first to present the facts upon which a 
case is based, after which the respondent’s 
case is presented. As in a court, the 
appellant and the respondent can call 
witnesses to present evidence supporting 
their positions and these witnesses are 
questioned by the opposing parties in order 
to test the validity of their evidence. 
When all the evidence is gathered, the 
parties then present arguments in support 
of their respective positions. 


Usually within 120 days of the hearing, 
the Tribunal issues a decision on the 
matters in dispute. The decision includes 
the reasons for its conclusions. For large 
and complicated cases, the Tribunal may 
take somewhat longer in reaching a 
decision. 
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If either the appellant or the respondent 
disagrees with the Tribunal’s decision, he 
or she can appeal the decision to the 
Federal Court of Canada. 


The Tribunal has a large inventory of 
appeals under the Customs Act and the 
Excise Tax Act that have been 
accumulating over many years. Some go 
back to 1985, but are awaiting decisions of 
other courts. Appeals on the GST will be 
heard by the Canadian Tax Court. Once 
the Tribunal has heard all remaining 
appeals on the former Federal Sales Tax, 
its appeals work will be limited mainly to 
Customs Act and SIMA disputes. We 
intend to make the adjustment as quickly 
as possible so that taxpayers do not have 
to wait for judgements on FST cases years 
after the GST has been implemented. 


The Tribunal has already begun to review 
outstanding cases with a view to purging 
those that the appellants no longer wish to 
pursue and to setting hearing dates for 
older cases. Once hearing dates have been 
set, the Tribunal will make every effort to 
hold to them. The Tribunal will be 
streamlining its procedures for hearing 
appeals and will set deadlines for 
published decisions. 


Appendix E (Diagram E-1) provides a 
flow diagram that outlines the steps 
normally involved in an appeal from a 
Customs and Excise decision. 


CASES CONSIDERED 
IN THE PAST YEAR 


During the 1990-91 fiscal year, the 
Tribunal heard 25 appeals of which 
9 related to the Customs Act, 15 to the 
Excise Tax Act and 1 to SIMA. Decisions 
were issued in 54 cases, of which 19 were 
heard this fiscal year. 


36 


TABLE 4.1 


DECISIONS ON APPEALS 


Allowed 
Act Decided Allowed in Part Dismissed 


Customs Act 25 3 2 


Excise Tax Act 27 


SIMA 


Decisions on the other cases are pending, 
but are well on the way to completion. 
Appendix E (Table E-1) lists decisions on 
appeals rendered in the last fiscal year. 


The Tribunal received seven appeals 
pursuant to section 61 of SIMA and issued 
one decision conceming a request for a 
review of the Deputy Minister’s 
determination respecting goods to which 
an anti-dumping or countervailing duty 
order applied. 


Of the 54 decisions rendered in the current 
fiscal year, two have been appealed to the 
Federal Court of Canada (Shaklee Canada 
Ltd. v. The Minister of National Revenue; 
Grand Specialties Ltd. and the Perrier 
Group v. The Minister of National 
Revenue). Of those decisions rendered in 
the last fiscal year six are currently before 
the Federal Court (Lovell Lighting Limited 
v. The Minister of National Revenue; 
Hussmann Store Equipment Ltd. v. The 
Minister of National Revenue; Geocrude 
Energy Inc. v. The Minister of National 
Revenue; Sturdy Truck Body (1972) Ltd. v. 
The Minister of National Revenue; 
Dentsply Canada Ltd. v. The Minister of 
National Revenue; Walbern Agri-Systems 
Ltd. vy. The Minister of National Revenue). 


The number of Customs and Excise tax 
appeals was matched by the diversity of 
products subject to the dispute. The 
products ranged from black cherry flavour 
for the making of New York Seltzer 


(Original New York Seltzer of Canada Ltd. 
v. The Deputy Minister of National 
Revenue) to fish farming equipment 
imported from Norway for a fish farm on 
Bras d’Or Lake, Nova Scotia (Nova Aqua 
Sea Ltd. vy. The Deputy Minister of 
National Revenue) to mineral water 
(Grand Specialties Ltd. and The Perrier 
Group of Canada Inc. v. The Minister of 
National Revenue) to _ retreaded tires 
(Mo-tires Ltd. v. The Minister of National 
Revenue) to oil paintings (Evan A. Swim 
Ltd. v. The Deputy Minister of National 
Revenue) to vitamins and health foods 
purchased for bottling and _ labelling 
(B.E.A. Per Capita Consulting Corp. v. 
The Minister of National Revenue). 


In keeping with its policy of maintaining 
appeal procedures that are informal and 
accessible to the general public, the 
Tribunal dealt with an equally diverse 
range of appellants: from individuals 
appearing on _ their own _ behalf 
(H.E. Wakelin v. The Deputy Minister of 
National Revenue; Reginald Bradley v. 
The Deputy Minister of National Revenue) 
to small businesses (Homestead Logs Ltd. 
v. The Minister of National Revenue; 
R.F. Hauser Shows Ltd. v. The Deputy 
Minister of National Revenue) to large 
corporations (F.W. Woolworth Co. Ltd. v. 
The Deputy Minister of National Revenue; 
Grand Specialties Ltd. and The Perrier 
Group of Canada Inc. v. The Minister of 
National Revenue) to municipalities (The 
City of Kamloops v. The Minister of 
National Revenue). 


Of the many cases heard by the Tribunal 
in Carrying out its appeal functions, several 
decisions stand out from among the others, 
either because of the unusual nature of the 
product in dispute or because of the legal 
significance of the case. A brief résumé of 
a representative sample of such cases 
follows. These summaries have been 
prepared for general information purposes 
only. They aim to give the reader a sense 


of the Tribunal’s work and have no legal 
status. 


H.E. Wakelin v. The Deputy Minister of 
National Revenue for Customs and 
Excise 


Decision: Appeal Allowed 
(September 20, 1990) 


Tribunal Members: Trudeau 
(presiding), Hines, Blouin 


¢ The appellant, born in Canada, but a 
United States citizen since 1960, arrived 
in Canada with his wife in 1974 and 
remained here as a landed immigrant 
until 1978. Their goods were imported 
into Canada duty-free as settler’s effects. 
Mr. Wakelin and his wife returned to 
the United States and in 1988, after 
being granted landed immigrant status in 
Canada, they came back to retire. Their 
goods were imported as goods of a 
former resident, and the appellant was 
required to pay duty on that portion of 
the value of his automobile in excess of 
$10,000.00 as prescribed by tariff 
item 9805.00.00 of the Customs Tariff. 
Had the appellant been considered a 
settler, all of his personal belongings, 
irrespective of the value thereof, would 
have been eligible for duty-free 
treatment pursuant to. tariff 
item 9807.00.00. 


¢ The sole issue before the Tribunal was 
whether the respondent was correct in 
considering that the appellant was not a 
settler because he was not setting up a 
residence in Canada for a period of at 
least one year for the first time. Such 
condition was not prescribed by the 
Customs Act. Rather, it was established 
by the respondent’s administrative 
policy which itself mirrored the 
definition of the term "settler" in the 
Settlers’ Effects Regulations. However, 
this definition was repealed and no 
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longer in force when the appellant 
arrived in Canada. 


¢ The Tribunal found that the goods 
should be classified as settlers’ effects. 
The word "settler" had not been defined 
in either the applicable legislation or 
regulations. And according to the 
principles of statutory construction, the 
appellant is a settler as that word is used 
in its common and ordinary sense. 
Moreover, to disqualify a person on this 
ground alone would not accord with the 
scheme of the Customs Tariff as a 
whole. 


Grand Specialties Ltd. and The Perrier 
Group of Canada Inc. v. The Minister of 
National Revenue 


Decision: Appeal’ dismissed 
(November 9, 1990) 


Members: Bertrand (presiding), 
Trudeau, Gracey 


e This was an appeal from a decision of 
the respondent in which it determined 
that Perrier water, a carbonated mineral 
water, falls within the category of goods 
Specifically excluded from _ the 
exemption found in section 1, Part V, 
Schedule III of the Excise Tax Act, for 
"food and drink for human 
consumption ..." and is therefore subject 
to federal sales tax. 


¢ The issue was whether Perrier water is 
a "carbonated beverage" within the 
meaning of the Excist Tax Act, and is 
thereby subject to tax. The appellant 
submitted that Perrier water is not a 
beverage because the ordinary meaning 
of the word includes prepared drinks but 
expressly excludes water. In addition, 
the appellant argued that Parliament 
intended a "beverage" to mean a 
manufactured or prepared drink or 
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liquids, but not a product such as Perrier 
water that occurs naturally. 


e The respondent argued that dictionary 
definitions of the English word 
"beverage" are not consistent and that 
the French equivalent "boisson" includes 
anything that can be drunk. 
Furthermore, the respondent argued that 
Perrier water has been through a process 
of manufacturing and is not natural. 


¢ By considering the context of the Excise 
Tax Act the Tribunal concluded that a 
certain degree of preparation must go 
into creating a carbonated beverage. 
Also, the word "carbonated" implies 
some action or process through which 
carbon dioxide is added. If water is 
submitted to a process that adds carbon 
dioxide in such a way as to increase the 
volume of the gas dissolved in the 
water, it may be considered a 
carbonated beverage. Evidence showed 
that bottled Perrier water results from 
the separate sourcing and processing of 
carbon dioxide that is then combined 
with the source water. The water was 
purposefully carbonated and the addition 
of the gas made the resulting product a 
carbonated beverage and hence taxable. 


Chem-Security (Alberta) Ltd. v. The 
Minister of National Revenue 


Decision: Appeal allowed in_ part 
(December 6, 1990) 


Members: Blouin (presiding), Gracey, 
Hines 


¢ The appellant purchased machinery, 
apparatus and materials for use in the 
construction and operation of a 
hazardous waste treatment and disposal 
facility. It intended to treat the 
hazardous waste created by _ the 
manufacturing and production operations 


of third parties. It paid tax on such 
items and claimed a refund based on 
certain exemptions in the Excise Tax Act 
that cover machinery, apparatus and 
materials for use in the treatment of 
pollutants attributable to the 
manufacture and production of goods. 
The respondent denied the refund 
arguing that the exemptions are 
available only to those who treat their 
Own waste. 


¢ The Tribunal agreed with the 
interpretation of the respondent and 
found that the appellant was entitled to 
exemption for goods purchased to abate 
its own pollution. Also, because the 
appellant manufactures fuel, the 
machinery, apparatus and materials 
purchased for use primarily and directly 
in the manufacture of fuel, in the 
development of processes for use in the 
manufacture of the fuel and in the 
development of fuel for manufacture are 
sales tax exempt pursuant to the Excise 
Tax Act. 


¢ Accordingly, the Tribunal referred the 
appeal back to the Minister for 
reconsideration of the tax assessment. 


Shaklee Canada Inc. v. The Minister of 
National Revenue 


Decision: Appeal’ dismissed 
(September 6, 1990) 


Members: Bertrand (presiding), 
Fraleigh, Hines 


« The appellant is the manufacturer and 
distributor of a range of nutritional 
products. The goods in issue were diet 
supplements’ including vitamins, 
minerals and fibre that the appellant 
claims are "food" and exempt from tax 
under the Excise Tax Act. At issue in 
the appeal was whether the goods in 


issue are "food" within the meaning 
ascribed by the Excise Tax Act. 


¢ The Excise Tax Act contains no 
definition of the word "food," nor is it 
defined in any other taxing statute. 
There was no unanimity among the 
expert witnesses on the meaning of the 
word. The Tribunal concluded from its 
examination of the evidence, the 
dictionary definitions, the labels of the 
products and the appellant’s promotional 
literature that the goods are not food, 
but supplements designed to prevent or 
correct dietary deficiencies in humans. 
Furthermore, while from a 
nutritionalist’s point of view the 
vitamins, minerals and fibre might be 
included in the word "food," they are 
not included in the common 
understanding of the word. 


¢ Also, from a consideration of the 

legislative history of the relevant 
provisions of the Excise Tax Act the 
Tribunal concluded that Parliament 
never intended the goods to be 
considered under the exempting 
provision for "foodstuffs." 


William Neilson Ltd./Ltée v. The Minister 
of National Revenue 


Decision: Appeal’ dismissed 
(April 20, 1990) 


Members: Trudeau (presiding), 
Coleman, Fraleigh 


e This was an appeal under the Excise Tax 
Act. At issue was whether property in 
confectionary goods sold by __ the 
appellant passed to its customers before 
July 1, 1985, and January 1, 1986, the 
effective dates for increases to the 
federal sales tax. If property were 
passed before the effective dates the 
appellant would not be liable for the 
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sales tax increases on the goods that 
were ordered before, but not shipped 
until after the effective dates. 


¢ There was no question on the facts that 
the appellant and its customers intended 
property in the goods to pass before the 
effective dates and they ordered their 
affairs deliberately to achieve that result. 
For example, sufficient quantities of the 
goods to meet the different advance 
orders were filled, segregated and 
marked with yellow tape to differentiate 
them from the rest of the inventory in 
the appellant’s warehouse. 


¢ The Tribunal found that while Neilson 
was entitled to organize its affairs to 
minimize the amount of tax payable, it 
was not successful in doing this. The 
Ontario Sale of Goods Act, which 
governs the rights and obligations of the 
parties in respect to property matters, 
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states that in a contract for the sale of 
unascertained goods, property does not 
pass to the buyer until the goods are 
ascertained. In a case where there are 
multiple contracts of sale for portions of 
the undivided bulk of goods, the property 
does not pass until the goods are 
physically separated and identified in some 
manner as specific goods belonging to a 
particular customer. The provision of the 
Ontario Sale of Goods Act that stipulates 
that property passes when the parties 
intend it to pass only applies to goods that 
are already specific or ascertained. In this 
case the goods for each of the special 
Orders were not so ascertained until they 
were separated from other such goods in 
the warehouse and placed on pallets in 
preparation for delivery. As this did not 
occur until after July 1, 1985, or 
January 1, 1986, the property in the goods 
did not pass to the buyers until after those 
dates. 


CHAPTER V 


ECONOMIC, TRADE AND 
TARIFF INQUIRIES 


The CITT Act contains broad provisions 
under which the Government or the 
Minister may ask the Tribunal to conduct 
an inquiry on any trade-related problem it 
is facing. Under these provisions 
(sections 18-21), the Tribunal acts in an 
advisory capacity, with powers to conduct 
research, receive submissions and 
representations, find facts, hold public 
Meares, ) and mne port.) with 
recommendations as required, to the 
Goverment or the Minister. 


These inquiries fall into three broad 
categories: general economic inquiries, 
inquiries into tariff-related matters and 
inquiries into injury caused by imports 
generally. 


Economic and Trade 
Inquiries 


Under section 18 of the CITT Act, the 
Goverment may ask the Tribunal to 
inquire into and report on "any matter in 
relation to the economic, trade or 
commercial interests of Canada with 
respect to any goods or services." For 
example, such a study may be in the form 
of an examination of various alternatives 
for proposed Government action to help 
certain industries adjust to changing 
economic and trade conditions, taking into 
account existing programs, legislation, the 
intemational environment and Canada’s 
trading rights and obligations. Trade 
questions referred to the Tribunal may 
involve not only imports, but also export 
trade development and access conditions 
facing Canadian exports. 


An Inquiry Into the 
Competitiveness of the 
Canadian Horticulture 
Industry 


Tribunal Members: Coleman 
(presiding), Blouin, Gracey 


Terms of Reference: 


The Governor in Council (Order in 
Council P.C. 1990-1209 dated 
June 21, 1990) directed the CITT to 
undertake an inquiry under section 18 of 
the. Clit Actay concerning?) the 
competitiveness of the domestic fresh and 
processed fruit and vegetable industry. 
The Tribunal has been asked to hold 
public hearings in respect of the inquiry 
and submit its report within 18 months of 
the date of the Order. 


The specific terms of reference are: 


¢ to develop a representative profile of the 
domestic industry on a regional and 
national basis, including conditions and 
trends respecting the structure of the 
industry, production, consumption, 
marketing and trade patterns; 


¢ to conduct an examination of Canadian 
and U.S. government intervention that 
has a direct impact on the competitive 
conditions for the fresh and processed 
fruit and vegetable industry, including 
regulations, production and _ trade 
programs and tax legislation at the 
federal and sub-federal level; 


¢ to determine factors that contribute to 
the differences in the competitive 
position of Canadian and foreign 
production both in the Canadian market 
and in key export markets, particularly 
with respect to the U.S. market; and 
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Regional hearing in Montréal (December 1990) as part of the Inquiry into the Competitiveness 
of the Canadian Horticulture Industry. 
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¢ to provide an overall assessment, based 
on the above, of the challenges and 
opportunities facing the industry in the 
coming years, including the 
identification of factors that may 
improve the viability of the sector. 


Inquiry Process: 


Research on horticulture issues has been 
underway since the summer of 1990. 
Early in 1991, four consulting contracts 
were awarded to investigate issues such as 
the comparison of government financial 
assistance to the industry in Canada and 
the United States, the impact of land use 
policies on competitiveness, the impact of 
procurement policies of distributors on 
competitiveness, and five case studies on 
the competitiveness of selected 
commodities. 


In order to increase the public awareness 
of the inquiry, advertisements were placed 
in regional farm newspapers, prior to the 
regional hearings. As well, the Chairman 
sent a letter to each Member of Parliament, 
Outlining the purpose and process of the 
inquiry and seeking their cooperation in 
encouraging the participation of their 
constituents in the hearings. 


The Tribunal conducted regional hearings 
in horticultural areas across Canada from 
December 1990 to March 1991. Hearings 
were held in Montréal, London, 
Niagara-on-the-Lake, Winnipeg, 
Vancouver and Moncton. In total, over 
50 interested parties made submissions at 
the regional hearings. The submissions 
and questioning of the interested parties by 
the Tribunal members led to the 
identification of the major issues affecting 
the competitiveness of the domestic 
industry. 


In June 1991, the first of two hearings in 
Ottawa will take place. The main purpose 
of the June hearing will be to obtain 


comments from interested parties on the 
research work done by the Tribunal’s 
research staff and consultants and to 
receive submissions from the Canadian 
Horticultural Council and Food Institute of 
Canada. As well, experts on pesticides 
and trade issues will be invited to make 
presentations and to answer questions from 
interested parties. 


Over the course of the summer, the 
Tribunal’s research staff will then digest 
and summarize the testimony and research 
reports. The resulting staff report, which 
is intended to serve as the factual basis for 
the Tribunal’s final report, will then be 
distributed to interested parties who will 
have an opportunity to comment on it in 
the hearing in September 1991. 


The Tribunal will submit its report by 
December 21, 1991. 


Tariff-Related Inquiries 


Under section 19 of the CITT Act, the 
Minister may refer to the Tribunal for 
inquiry and report "any tariff-related 
matter, including any matter conceming 
the international rights or obligations of 
Canada in connection therewith." Such 
inquiries may involve the examination of 
a variety of questions, such as_ the 
Classification of goods or the reduction or 
elimination of tariffs and their impact on 
domestic industries. The inquiry 
conceming reductions in tariffs for textile 
products, carried out in 1989-90 at the 
request of the Minister, is a good example 
of the type of work that the Tribunal may 
be asked to perform pursuant to 
section 19. 
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An Inquiry Into Tariff 
Anomalies 


Tribunal Members: Bertrand 
(presiding), Coleman, Hines, Gracey 


Terms of Reference: 


The Minister asked the Tribunal to advise 
the Government on how to deal with 
certain anomalies in the phase-out schedule 
of tariffs under the FTA. Tariff anomalies, 
as defined for the purpose of this inquiry, 
occur when the tariffs on finished products 
are phased out faster than the tariffs on the 
parts and materials imported to 
manufacture them. 


The specific terms of reference were: 


¢ to determine if the tariff anomalies were 
causing, or would cause, economic 
difficulties for the Canadian producers 
of the finished goods; 


¢ where the Tribunal determined that the 
anomalies were causing or would cause 
such difficulties, to assess the economic 
benefits and costs (to Canadian 
producers of both the finished products 
and the associated parts and materials) 
of possible remedial measures including 
bilateral acceleration of the FTA tariff 
reductions or unilateral reductions on 
the rates of duty; and 


¢ to make recommendations on _ the 
manner in which the Government should 
proceed in each case. 


Inquiry Process: 


The inquiry took just over four months to 
complete. Its scope was broad. Finished 
products included air cleaners, disposable 
diapers, detergents and household cleaners, 
pressure vessels and furniture. Associated 
input parts and materials involved over 
80 products in a range of industries 
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including steel, tubing, hardware, textile, 
plastic and chemical. 


The Tribunal conducted the inquiry by 
way of written submissions. It contacted 
over 500 businesses and invited them to 
file submissions on the anomaly issue. To 
assist businesses, research staff prepared a 
guide for submissions, setting out the types 
of information on prices, costs of 
production, employment and investment 
needed by the Tribunal to make fair and 
fully informed recommendations. 


Industry associations and over 180 firms 
participated in the inquiry. Tribunal 
members and staff visited more than 
60 firms in large and small communities. 


The Tribunal tried to make the process as 
Open, expeditious and inexpensive as 
possible. Public portions of submissions 
were available to the general public for 
review and reply. Confidential portions of 
submissions and the staff’s analyses of the 
benefits and costs of remedying the tariff 
anomalies were available to registered 
independent counsel for review and reply. 
In this way, information in the individual 
submissions and staff’s work were 
questioned and tested. 


Recommendations: 


The Tribunal recommended that the 
Government accelerate’ the tariff 
elimination on 43 parts and materials. The 
recommendations directly affect about 
$153 million worth of transborder trade 
annually, and indirectly, about $93 million 
of domestic sales in the input supplying 
industries. The reductions would result in 
cost savings of about $20 million for 
manufacturers of finished goods in the 
1991-93 period, more than half in direct 
duty savings. 


The Tribunal put forward two types of 
recommendations. The primary 


recommendations were based on findings 
that the tariff anomalies were causing 
economic difficulties for the manufacturers 
of the finished products and that the 
benefits of remedial action exceeded the 
costs. The secondary recommendations 
dealt with anomalies that would be created 
if the primary recommendations were 
implemented and with situations where 
there was no Canadian production or 
Canadian producers did not object to the 
tariff reduction. 


Outcome: 


The Government considered carefully the 
Tribunal’s recommendations and how best 
to implement them. Producers of all five 
of the broadly defined finished products 
dealt with in the Tribunals’ inquiry will 
receive tariff relief. 


At the time of writing, the great majority 
of the recommendations are expected to be 
implemented through Round 2 of the FTA 
tariff acceleration exercise. For three of 
these recommendations, the timing has 
been amended to reflect additional 
information received by Finance Canada in 
response to the tariff anomalies report and 
the general tariff acceleration exercise. 
For some other recommendations existing 
provisions of the Customs Tariff will 
alleviate potential tariff anomalies. 


As well, the government accepted the 
Tribunal’s two recommendations on the 
general approach to implementation. First, 
it altered the pace of the accelerated tariff 
eliminations to ease the adjustment of the 
parts and materials producers, as was 
suggested by the Tribunal. Second and 
perhaps more importantly, the Government 
accelerated the elimination of certain 
tariffs unilaterally, accepting the Tribunal’s 
recommendations that, even if not 
reciprocated by the United States, the 
recommended accelerated tariff 


eliminations would be of benefit to 
Canadian industry. 


These accelerated tariff eliminations will 
form parts of an overall FTA tariff 
acceleration agreement with the United 
States covering over 250 tariff items and 
400 specific products. The agreement is 
subject to a final approval process in 
Canada and the Unites States. In Canada, 
the agreement will be implemented 
through Order-in-Council amendments to 
the Customs Tariff, following 
pre-publication in the Canada Gazette to 
allow interested parties an opportunity for 
comment. 


In view of the approval processes in both 
countries, it is expected that the agreement 
will be implemented on or about 
July 1, 1991. 


Import Safeguard Inquiries 


Under sections 19 and 20 of the CITT Act, 
the Government may ask the Tribunal to 
inquire into and report on any tariff-related 
matter or any matter in relation to the 
importation of goods or provision of 
services which cause or threaten to cause 
injury to the production of goods or 
provision of services in Canada. 
Article XIX of the GATT provides that a 
contracting party may impose restrictions 
on the importation of a particular product 
in emergency situations for temporary 
periods where it is demonstrated that such 
imports cause or threaten serious injury to 
domestic producers. These safeguard 
actions may take the form of quantitative 
restrictions or surcharges. 


Section 20.1 of the CITT Act provides 
that, where the Tribunal finds, in import 
safeguard inquiries, that goods originating 
in the United States and those from other 
countries are being imported in such 
quantities and under such conditions as to 
be a principal cause of serious injury, it 
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must determine whether the quantity of 
such goods from the United States is 
substantial in comparison with goods of 
the same kind from other sources and 
whether these goods from the United 
States contribute importantly to the serious 
injury or threat thereof. 


Inquiries into serious injury caused by 
imports may also be triggered by domestic 
producers. Sections 22 to 30 of the 
CITT Act allow Canadian producers of 
goods, or persons or associations acting on 
their behalf, to file with the Tribunal 
complaints of "serious injury" to Canadian 
production as a result of increased imports 
of like or directly competitive products. 

This direct access provision, which relates 
to Canada’s rights and obligations under 
Article XIX of GATT, by industry as 
opposed to the Government was not 
previously available other than for 
safeguard actions requested by the textile 
and clothing industries. If the Tribunal 
finds the existence or threat of serious 
material injury, the Govemment then 
decides on the appropriate response. 


During the past year, the Tribunal did not 
conduct any general import safeguard 
inquiries. 


Under section 19 of the CITT Act, the 
Minister has given a standing reference to 
the Tribunal directing it to examine and 
report on requests by Canadian producers 
for relief from Canada’s General 
Preferential Tariff (GPT) or CARIBCAN 
programs. Under the GPT program, the 
Canadian Government applies reduced 
import tariffs to products of more than 
150 developing countries. CARIBCAN 
provides duty-free access for most exports 
to Canada from the Commonwealth 
Caribbean countries. Canadian producers 
who think they have been, or may be, 
injured by products imported under either 
of these programs may _ ask _ the 
Govemment to either partially or entirely 
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remove the GPT or CARIBCAN 
preference from any one or more of the 
countries to which it has been extended. 


Producers applying for this form of relief 
must show that they are being or are likely 
to be injured by actual or potential imports 
of like or directly competitive goods which 
receive either preferential tariff. 
Applicants do not have to represent all, or 
even any specific share, of the manufacture 
of that product in Canada, but the Tribunal 
will want to look at the situation of the 
whole industry when considering the 
application. 


Appendix F (Diagrams F-1 and _ F-2) 
provides more detailed information on the 
statutory provisions detailing the process 
of a producer initiated safeguard 
complaint. 


Under section 19.1, the Tribunal may also 
be asked to inquire into and report on the 
question of whether goods, on which 
tariffs are being reduced under the FTA 
with the United States, are being imported 
into Canada in such increased quantities 
and under such conditions that they alone 
constitute a principal cause of serious 
injury to domestic producers of like or 
directly competitive goods. 


Safeguard Reviews 


Spandex from Korea — SR-90-001 


Finding: No imminent threat of injury 
(August 31, 1990) 


Tribunal Members: Macmillan 
(presiding), Fraleigh, Blouin 


¢ On October 14, 1986, the then Tariff 
Board recommended that the GPT be 
withdrawn on all spandex filament yam 
imported from the Republic of Korea. 
Following this recommendation, the 
Governor in Council, on_ the 


recommendation of the Méinister, 
withdrew the GPT on all imports of 
spandex filament yarn from Korea for a 
period of three years, commencing 
November 1, 1987. This suspension 
order was scheduled to expire on 
October 31, 1990. 


Because of its elastic properties, 
spandex yam is used extensively in 
panty hose and in other body-hugging 
apparel. It is sold and used in the bare 
state or covered. Covered yam is a 
further processed product that has gone 
through a covering operation. This 
additional process is performed by 
so-called yarn coverers who purchase 
their requirements of bare spandex from 
firms such as Du Pont Canada Inc. (Du 
Pont), the sole producer in Canada. 


During the hearing, Du Pont argued that 
world demand for spandex began to 
decrease in early 1990, following 
several years of strong growth. It was 
also argued that future investment 
Opportunities would be jeopardized if 
the GPT were restored, thus causing 
injury to Du Pont. 


The Tribunal’s market figures show that 
the Canadian demand for spandex 
deceased somewhat in 1986, but 
recovered significantly over the balance 
of the review period. Throughout the 
period, Du Pont accounted for the 
majority of the Canadian market for 
spandex yarn and Korea’s importance as 
supplier declined. 


The Tribunal saw no clear indication of 
future injury, despite the substantial 
capacity additions implemented in Korea 
since 1986. The Tribunal found that the 
3.6 percentage points separating the 
MEN and GPT rates were not sufficient 
to appreciably affect the domestic 
producer’s prices or profits. 


e The Tribunal concluded that the 
Canadian producer had recovered from 
injury suffered as a result of spandex 
yam imports from Korea and would face 
no imminent threat of injury from such 
imports of the safeguard action were 
permitted to end at the expiry of the 
order in council October 31, 1990. 


Rubber Inner Tubes from 
Korea — SR-90-002 


Finding: Continuation of Withdrawal 
Order (March 12, 1991) 


Tribunal Members: Fraleigh 
(presiding), Bertrand, Trudeau 


¢ This was a review of a GPT Temporary 
Safeguard Measure. The original 
inquiry was conducted by the Tariff 
Board in 1985. A subsequent review by 
the Tariff Board in 1988, resulted in the 
measure being continued until 
May 31, 1991. 


¢ During the current review, the sole 
Canadian producer, Trent Rubber 
Services Inc. (Trent), submitted that the 
continuation of the GPT Withdrawal 
Order would continue to _ provide 
significant relief to its production of 
subject inner tubes. Trent claimed that, 
despite the Withdrawal Order, imports 
from Korea continued to exert intense 
pressure on the selling price of 
domestically produced inner tubes. 


¢ The Tribunal examined evidence 
regarding the production, imports, sales 
and other relevant market data 
respecting the subject goods, as well as 
financial data provided by Trent. 


¢ The evidence revealed that Trent was in 
a difficult financial position. The record 
indicated that the structure of the market 
was changing; not only was the overall 
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market declining, but, due to integration 
in the tire industry, a smaller proportion 
of the market was available to Trent and 
the imports of Korean inner tubes. 
Korean imports continued to have a 
price suppressive effect in _ this 
"available" sector of the market. 


¢ The Tribunal reported to the Minister 
that it concluded that reinstatement of 
the GPT rate of duty, which is 
3.7 percent below the most favored 
nation rate, would exacerbate the 
problems being experienced by Trent 
and clearly threaten injury to the 
company. The Tribunal also determined 
that the continuation of the Withdrawal 
Order would provide significant relief 
from the threat of injury to the Canadian 
production of subject inner tubes and 
that the GPT Withdrawal Order should 
be extended until the scheduled expiry 
of the GPT program on June 30, 1994. 


Scissors from Brazil — SR-90-003 


Finding: Immediate termination 
(March 4, 1991) 


Tribunal Members: Bertrand 
(presiding), Fraleigh, Gracey 


¢ This was a review of a GPT temporary 
safeguard measure. The original inquiry 
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by the Tariff Board led to an 
Order-in-Council withdrawal of the GPT 
benefits on imports of the subject goods, 
from Brazil, during the period July 1, 1988 
to June 30, 1991. 


¢ In response to a notice of expiry of 
September 1991, (SE-90-002), the 
Tribunal received representations by 
importers/exporters, but not 
manufacturers. The original 
complainant, International Scissors 
Limited (ISL) of Perth, Ontario, ceased 
its operations in December 1988. 
Two exporters’ submissions requested 
withdrawal and one importer advocated 
continuation of the finding. In these 
circumstances the Tribunal did not feel 
that a public hearing was necessary. 


¢ In light of the lack of representations for 
continuation of the temporary GPT 
withdrawal by any Canadian producer of 
the subject goods and the fact that the 
subject goods are, apparently, no longer 
produced in Canada, the Tribunal found 
that there was no justification for the 
continuation of the current Order in 
Council and reported to the Minister on 
March 4, 1991, that immediate 
termination of the temporary safeguard 
would be in order. 


CHAPTER VI 


CANADA’S USE OF THE 
GATT ANTI-DUMPING 
CODE 

Executive Summary 


Introduction 


Distributed at the same time as this year’s 
Annual Report is a study prepared by the 
Research Branch that reviews Canada’s use 
of the GATT Anti-dumping Code for the 
period 1980-90. It is put forward as a 
contribution to the discussion in Canada on 
the effects of the Tribunal’s decisions on 
the domestic economy. Comments on the 
study, including suggestions for future 
work, would be appreciated. 


In this chapter, we summarize the findings 
of the research study. For more details on 
the findings, and for a discussion of the 
methodology, readers are directed to the 
research study itself. 


The study suggests that, for Canada, the 
use of the Anti-dumping Code, as 
measured by a number of indicators, has 
reduced since the mid-1980s. 


An International Comparison 


In the first part of the study, Canada’s use 
of the Anti-dumping Code is compared to 
that of other signatories. Canada is among 
five jurisdictions that have extensively 
used the Anti-dumping Code during the 
1980s. The other four jurisdictions are 
Australia, the European Community, the 
United States and, more recently, Mexico. 


Figure 6.1 shows the number of new 
anti-dumping investigations initiated by 
major users in the 1980-89 period. The 
figure shows the following: 


FIGURE 6.1 
NEW ANTFEDUMPING INVESTIGATIONS INITIATED BY MAJOR 
ANTI-DUMPING USERS (1980-89) 
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U.S. General Accounting Office, Mexico’s Semi-Annual 
Report to GATT, 1989 


¢ The combined number of investigations’ 
initiated by these major users of the 
Anti-dumping Code started and ended 
the period at comparable levels. The 
number of initiations peaked in 1982 
and there was a secondary peak in 1985. 


Canada followed the general pattern of 
the major users of the Anti-dumping 
Code. However, the number of 
investigations initiated by Canada at the 
end of the period was only half the 
number of investigations at the start of 
the period. 


The Incidence of Anti-dumping Findings 
in Canada 


In this part of the study, the Research 
Branch considers the record of the CITT, 
and its predecessor organizations, in 
adding to and reducing the number of anti- 
dumping actions’ in place. Table 6.1 
shows the inventory of anti-dumping 
actions in place for the 1980-90 period. 
Table 6.1 suggests the following: 
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TABLE 6.1 


ANTI-DUMPING ACTIONS IN PLACE 
1980-90 


Number of Anti-dumping Actions 
Year Added Revoked* In Place 
(Dec. 31) 


1979 

1980 

1981 

1982 

1983 

1984 
Subtotal 


1985 
1986 
1987 
1988 
Subtotal 


1989 
1990 
Subtotal 


TOTAL 


*Includes actions rescinded and expired. 


Source: CITT Research Branch Data Base. 


¢ By the end of 1990, Canada had fewer 
anti-dumping actions in place than at the 
end of 1980. 


¢ The largest increase of net anti-dumping 
actions in place occurred in 1983 
following the 1981-82 recession. 


¢ The number of anti-dumping actions in 
place peaked in 1985. 


¢ Since 1988, the number of anti-dumping 
actions revoked consistently exceeded 
the number of anti-dumping actions 
added. 


* The largest reduction in existing actions 
occurred in 1990 as the Tribunal 
completed reviews of many cases that 
had been "grandfathered" or 
automatically extended for up to 
five years with the introduction of 
SIMA, on December 1, 1984. 
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Other findings in this section of the study 
include: 


¢ During the latter part of the 1980s, 
compared to the early 1980s, the 
Tribunal and its predecessors had a 
smaller case load of new anti-dumping 
actions to decide and a larger case load 
of reviews. 


¢ Throughout the 1980-90 period, it was 
more difficult to sustain an injury 
finding upon review than to get an 
Original injury finding. 


¢ The average percentage of positive 
findings on new anti-dumping actions in 
the 1989-90 period, after the new 
Tribunal had begun operating, was 
slightly above the average for the 
1980-90 period. 


¢ The average percentage of findings 
continued, upon review, in the 1989-90 
period was below the average for the 
1980-90 period. 


Discussion of Trends 


The study considers a number of factors 
that may have contributed to the smaller 
number of original anti-dumping inquiries 
and the lower rate of continuation of 
existing findings in recent years. 


Regarding the smaller number of original 
anti-dumping inquiries, the study considers 
factors such as the prosperity of the 
economy, the increased specialization of 
multinational enterprises, exchange rates 
and the "chill" effect of certain decisions 
by the CITT and its predecessors. 


Regarding the recent lower rate of 
continuation of existing findings, the study 
looks at factors such as the age of cases, 
the standards of evidence on review cases 
and the unique economic and financial 
circumstances affecting each of the cases. 


This section concludes that no one factor 
in isolation explains the developments. It 
is likely that they depend on the interplay 
of the factors identified, and perhaps others 
not identified, in the study. 


Anti-dumping Coverage of 
Manufacturing Industries 


The final section of the study examines the 
value of domestic manufacturing shipments 
and the amount of employment covered by 
anti-dumping actions. 


The proportion of domestic manufacturing 
shipments covered by anti-dumping actions 


peaked in 1983, following the 1981-82 
recession, and there was a secondary peak 
in 1986. The proportion of domestic 
manufacturing shipments covered by 
anti-dumping actions fell each year 
thereafter. (See Figure 6.2). 


Anti-dumping Coverage by Industry 


Four industries -- primary metals, electrical 
and electronic products, chemical and 
chemical products and footwear, leather, 
textile and clothing industries -- accounted 
for over 85 percent of the total value of 
shipments covered by anti-dumping duties 
over the period. (See Figure 6.3.) 


FIGURE 6.2 
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FIGURE 6.3 
DOMESTIC SHIPMENTS COVERED BY ANTI-DUMPING ACTIONS 


AS A PERCENTAGE OF ALL DOMESTIC MANUFACTURING SHIPMENTS 
BY INDUSTRY 
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Over the period, about 0.9 percent of 
domestic manufacturing shipments on 
average were covered by anti-dumping 
actions. In 1990, about $1 billion (current 
dollars) of domestic manufacturing 
shipments were covered representing 
0.56 percent of total domestic 
manufacturing shipments of $180 billion 
(current dollars). 


Over the period, about 11 thousand jobs 
on average were covered by anti-dumping 
duties. This ranged from a high of 
15 thousand in 1981 to a low of 
7 thousand in 1990. 


Primary metals have experienced the 
highest degree of coverage during the 
1980-90 period. On average, for this 
period, about 8 percent of domestic 
shipments were covered by anti-dumping 
actions. The proportion of domestic 


Ry, 


shipments covered ranged from a high of 
11 percent in 1988 to a low of 2.5 percent 
in 1990. By 1990, $183 million (current 
dollars) in shipments and 600 jobs 
continued to be covered by anti-dumping 
actions. 


The degree of coverage afforded the 
electrical and_ electronic products 
industry fell in the last half of the period. 
On average, for the period, about 3 percent 
of domestic shipments were covered by 
anti-dumping actions. The proportion of 
domestic shipments covered ranged from a 
high of 6 percent in 1980 to a low of 
1.4 percent in 1988. In — 1990, 
$163 million (current dollars) and 500 jobs 
were covered by anti-dumping actions. 


For the chemical and chemical products 
industries, the degree of coverage rose 
through mid decade and then fell 


thereafter. On average, for the period, 
about 1.5 percent of domestic shipments 
were covered by anti-dumping actions. 
This ranged from 2 percent in 1983 to 
about a 1 percent average in the 1987-90 
period. 


For the footwear, leather, textiles and 
clothing industries coverage fell 
throughout the period except in 1990, 
when it increased significantly as a result 
of the decision on women’s footwear. On 
average, for the period, about 1 percent of 
domestic shipments were covered by 
anti-dumping actions. Currently, 
anti-dumping actions in place cover 
$411 million (current dollars) in domestic 
shipments (representing about 3 percent of 
total shipments in that sector) and 
5600 jobs. 


Anti-dumping Actions Affecting Imports 
from the United States 


Over the 1980-90 period, 0.2 percent of 
domestic manufacturing shipments were 
covered by anti-dumping actions affecting 
imports from the United States. This 
compares to a 0.9 percent coverage for 
anti-dumping actions affecting imports 
from all countries including the United 
States. 


Conclusions 


In recent years, major users of the GATT 
Anti-dumping Code have initiated fewer 
investigations compared to the mid 1980s. 


Canada has been part of this trend. In 
recent years, fewer investigations have 
been initiated and fewer original inquiries 
have come before the Tribunal. At the 
same time, a large number of cases which 
were automatically extended for up to 
5 years with the introduction of SIMA, 
have either been let expire by Canadian 
producers or have been reviewed by the 
Tribunal. The net result for Canada is 
that, in 1990, fewer anti-dumping actions 
were in place than at any time during the 
1980s. 


The smaller number of anti-dumping 
actions has translated into lower levels of 
anti-dumping coverage whether expressed 
in terms of domestic manufacturing 
shipments or number of employees. At 
the end of 1990, Canada provided anti- 
dumping coverage to a smaller proportion 
of domestic manufacturing shipments and 
employment than at any time during the 
1980s. Indeed, compared to the years after 
the 1981-82 recession when the use of the 
Anti-dumping Code peaked, Canada at the 
end of 1990 provided coverage to only 
about half the proportion of manufacturing 
shipments and employment. 


1. In this study, new investigations initiated and actions put in place are measured on a country 
specific basis. The recent case on women’s footwear thus represents six investigations initiated 
and subsequently six actions put in place--one each for Brazil, the People’s Republic of China, 


Poland, Romania, Taiwan and Yugoslavia. 
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APPENDICES 


APPENDIX A 


Canadian International Trade Tribunal: Relevant Legislation 


Section Authority 


Canadian International Trade Tribunal Act 


18 Special fact - finding and advisory inquiries on economic, trade and tariff issues of general or 
sectorial interest to Canada 


19 Inquiries into tariff-related matters 
19.1 Safeguard inquiries on goods imported from the United States 
20 Safeguard inquiries on the importation of goods into Canada or the provision, by persons 


normally resident outside Canada, of services in Canada 


23 Safeguard complaints by domestic producers 


Special Import Measures Act (Anti-dumping and Countervailing Duties) 


33, 34, 35 and 37 Advice on injury at case initiation 
42 Inquiries with respect to material injury caused by the dumping and subsidizing of goods 
44 Recommencement of hearing (on remand from the Federal Court or a Canada - United States 


Binational Panel) 


45 Advice on public interest considerations 

61 Appeals of re-determination pursuant to section 59 
76 Reviews of findings of material injury 

89 Rulings on who is importer 


Customs Act 


67 Appeals of certain decisions of the Deputy Minister of Revenue Canada (Customs and 
Excise) 

68 New hearings on remand from Federal Court 

70 References 


Excise Tax Act 


81.19, 81.21, 81.22, 81.23 and 81.33 Appeals of certain decisions of the Minister of National Revenue 


81.32 Extensions of time for objection or appeal 


APPENDIX A (cont’d) 


Section Authority 
LLL PN I TT IT STO SH SEI EE ES ST GT OOS NO 


Softwood Lumber Products Export Charge Act 


18 Appeals 


Energy Administration Act 


13.63 Appeals 


APPENDIX B - CITT’S MISSION STATEMENT AND VALUES 
STATEMENT 


MISSION STATEMENT 


Our mission is to ensure that Canadians receive the benefits of a fair, open and competitive 
international trading system. 
We Settle trade and tax disputes and conduct inquiries in three areas: 


¢ Domestic producers’ complaints of trade injury, primarily arising from dumped and 
subsidized imports into Canada. 


¢ Taxpayers’ appeals of Revenue Canada customs and sales tax decisions. 


¢ Special fact-finding and advisory inquiries on trade and tariff issues of general or 
sectoral interest. 


In carrying out these services to the public, the members and staff of the Tribunal perform many 
functions: 


¢ We seek information and views from all interested parties. 
e We conduct economic, financial and legal research. 
¢ We hold public hearings. 


¢ We interpret and apply various Acts of Parliament, provisions of the GATT, and the 
terms of reference of special inquiries. 


¢ We issue decisions and report, with full reasons. 
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APPENDIX B (cont’d) 


VALUES STATEMENT 


We are committed to serving the public well, through managing ourselves well. 


We strive to be a Service-oriented tribunal, providing our public with prompt, courteous and 
impartial assistance, in either official language. 


We aim to be accessible, open and fair: 
¢ By communicating clearly through our decisions, reports, bulletins and speeches. 
¢ By simplifying and clarifying our rules and procedures. 


¢ By ensuring that parties have a full and fair opportunity to present their positions and 
contest the issues, without undue confrontation. 


¢ By providing rational and understandable decisions and recommendations. 
We aim to be efficient and cost-conscious: 
¢ By ensuring our requests for information are clear, relevant and feasible. 


¢ By limiting our requests for commercially-sensitive information, and giving it full 
protection. 


¢ By keeping our public hearings short and to the point. 


¢ By delivering our decisions, reasons, and reports promptly, within all mandatory and 
self-imposed deadlines. 
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APPENDIX B (cont’d) 


We manage ourselves on the basis of mutual respect, teamwork, clear communication, planning, 
and a commitment to excellence. 


We recognize and respect the different talents and experience which each of us brings to the 
Tribunal. We work together in multi-disciplinary teams, on a variety of projects. We depend on 
cooperation and communication among ourselves to make each project succeed and to ensure 
consistent quality from project to project. We aim to promote, in a balanced way, the professional 
and personal growth of all employees. 


We try to anticipate changes in the trade environment which will generate demands and 
opportunities for the Tribunal. We strive to maintain a reasonable balance between workload and 


resources, and be sure we have the necessary capacity before we take on large projects. 


We want the CITT to be seen, in Canada and abroad, as one of the key guardians of a fair and 
Open trading system. 
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APPENDIX C 


Organization Chart 


CHAIRMAN 


John C. Coleman 


VICE-CHAIRMEN 


Robert J. Bertrand, Q.C. 
Kathleen E. Macmillan 


MEMBERS 
Arthur B. Trudeau Michéle Blouin 
Sidney A. Fraleigh Charles A. Gracey 


W. Roy Hines 


RESEARCH BRANCH 


Executive Director of Research 
Ronald W. Erdmann 


Research Directors 
Marcel Brazeau 
Sandy Greig 
Réal Roy 
Selik Shainfarber 
Mary Walsh 
Peter Welsh 


Director, Economics 
Dennis Featherstone 


Chief, Statistical Research 
Shiu Yeu Li 


SECRETARIAT 


Secretary 
Robert J. Martin 


Deputy Secretary and 
Chief of Administration 
Michel Granger 


LEGAL SERVICES BRANCH 


General Counsel 
Debra P. Steger 
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APPENDIX D — SIMA ACTIVITIES 


Table D-1 


Findings Issued Under Section 43 of the Special Import Measures Act 
Between April 1, 1990, and March 31, 1991 


Inquiry No. Product and Country of Origin Date of Finding Finding 
EEL LA SALI EE IN TTI GE TS NSE TT RTI 
NQ-89-003 Women’s footwear from Brazil, the People’s May 3, 1990 Injury 


Republic of China and Taiwan, Poland, Romania 
and Yugoslavia 


NQ-89-004 Refill paper from the Federal Republic of Brazil July 6, 1990 Injury 

NQ-90-001 Four-wheel drive tractors from the Federal October 17, 1990 No injury 
Republic of Germany 

NQ-90-002 Stainless steel bars from India November 13, 1990 No injury 

NQ-90-003 Photo albums and self-adhesive leaves from January 2, 1991 Injury 


Indonesia, Thailand and the Philippines 


NQ-90-004 Lint rollers, lint roller refills, lint brushes and fabric February 1, 1991 No injury 
combs from the United States of America 


Findings Issued Under Section 44 of the Special Import Measures Act 
Between April 1, 1990, and March 31, 1991 


Inquiry No. Product and Country of Origin Date of Finding Finding 
LL LL SE TE IT SD NATTA, 
CIT-4R-88 Fabric-covered, padded wooden clothes hangers January 23, 1991 No injury 

from Taiwan 


Table D-2 


Review Findings Issued Under Section 76 of the Special Import Measures Act 
Between April 1, 1990, and March 31, 1991 


RR-89-005 


RR-89-006 


RR-89-007 


RR-89-008 


RR-89-009 


RR-89-010 


RR-89-011 


RR-89-012 


RR-89-013 


RR-90-001 


RR-90-002 


Product and Country of Origin 


Hydraulic turbines from the Union of Soviet 
Socialist Republics, Japan and the People’s 
Republic of China, and generators from Italy and 


Japan 


Alloy tool steel bars, plates and forgings from 
Brazil, the Federal Republic of Germany, Japan, 
Austria, the Republic of Korea, Sweden and the 
United Kingdom 


Carbon steel plates from Belgium, Brazil, 
Czechoslovakia, the Federal Republic of Germany, 
France, the Republic of South Africa, the Republic 
of Korea, Romania, Spain, the United Kingdom 
and the Netherlands 


Expanded vinyl coated knitted fabrics from the 
Republic of Korea 


Carbon steel welded pipe from the Republic of 
Korea 


Stainless steel bars and wire from Brazil, the 
Federal Republic of Germany, France, Japan, the 
Republic of Korea and Spain 


Whole potatoes from the State of Washington, 
United States of America for use in the Province of 
British Columbia 


Wide flange steel shapes from the United 
Kingdom, France, Japan, the Republic of South 
Africa, Belgium, Luxembourg, the Federal Republic 
of Germany, the Republic of Korea and Spain 


Photo albums from Japan, the Republic of Korea, 
Hong Kong, the United States of America, the 
People’s Republic of China, Singapore, Malaysia 
and Taiwan 


Small induction motors from the United States of 
America, Brazil, Japan, Mexico, Poland, Taiwan 
and the United Kingdom 


Nickel and nickel alloy seamless tubing from 
Japan 


Stainless steel pipe from Japan, the United 
Kingdom, Sweden, the United States of America, 
the Federal Republic of Germany and the Republic 
of Korea 


Review Finding Date 


June 19, 1990 


May 10, 1990 


May 1, 1990 


May 11, 1990 


June 5, 1990 


July 20, 1990 


September 14, 1990 


September 10, 1990 


September 4, 1990 


October 10, 1990 


December 21, 1990 


December 14, 1990 


Outcome 


Rescinded 


Rescinded 


Rescinded 


Rescinded 


Continued 


Rescinded 


Continued 


Rescinded 


Continued with 
exception of Japan 
and the 

United States 


Continued 


Rescinded 


Rescinded 


RR-90-003 


Drywall screws from Japan, Singapore, Taiwan, 
the Republic of Korea and France 


January 25, 1991 


Rescinded 


RR-90-004 


Vehicle washing equipment from the United States 
of America 


March 6, 1991 


Rescinded 
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Table D-3 


Decisions Not to Initiate Review of AD or CVD Finding 


Reference No. Product and Country of Origin Date of Decision Outcome 


LE-89-020 Charcoal briquets from the United States of May 15, 1990 Expired as of 

America August 13, 1990 
LE-89-021 Rail-car axles from the United Kingdom May 16, 1990 Expired as of 

August 21, 1990 

LE-90-002 Barbed wire from Argentina, Brazil, Poland and the August 1, 1990 Expired as of 

Republic of Korea November 25, 1990 
LE-90-003 Surgical adhesive tapes and plasters, excluding August 1, 1990 Expired as of 

elastic tapes and plasters from Japan December 3, 1990 
LE-90-004 Hardboard panels suitable for use as doorskins August 31, 1990 Expired as of 

from Poland December 19, 1990 
LE-90-005 Plain hardboard sheets or panels from the Union August 31, 1990 Expired as of 

of Soviet Socialist Republics and Poland December 19, 1990 
LE-90-006 Rubber hockey pucks from Czechoslovakia and December 19, 1990 Expired as of 

the German Democratic Republic March 17, 1991 
Table D-4 


Inquiry into Dumping and/or Subsidizing Commenced 
but not yet Decided Under Section 42 of the Special Import Measures Act 


Last Legal Date 


Inquiry No. Product and Country of Origin Date of Notice to Issue Finding 
PLL TLL EL RLS ELE LS YO TG LE LS I] 
NQ-90-005 Carbon steel welded pipe from Argentina, India, April 2, 1991 July 26, 1991 
Romania, Taiwan, Thailand and Venezuela 
Table D-5 


Pending Expiry Notices Issued by the 
Canadian International Trade Tribunal 


o> 


4 


Product and Country of Origin 


ABS resins from the Republic of Korea 


Graphic electrodes from Belgium, Japan, Sweden and 


the United States of America 


Date of Notice 


February 25, 1991 


March 25, 1991 


Table D-6 


Review Notices Issued Pursuant to Section 76 of 
the Special Import Measures Act 


Review No. Product and Country of Origin Date of Notice 


RR-90-005 Oil and gas well casing from Argentina, the Federal December 24, 1990 
Republic of Germany, the Republic of Korea and the 
United States of America 


RR-90-006 Boneless manufacturing beef from the European February 24, 1991 
Economic Community 


Table D-7 


Advice Given Under Section 37 of the Special Import Measures Act 


Reference No. Product and Country of Origin Date of Advice Advice 
SLL LL NL SS EA 
RE-90-001 Wooden clothes-pins from Bulgaria, Brazil, November 16, 1990 No reasonable 

People’s Republic of China, France, Hong Kong, indication of injury 


Romania, Czechoslovakia and Yugoslavia 


RE-90-002 Wedge clamps from the United States of America January 14, 1991 Reasonable 
indication of injury 


RE-90-003 Stainless steel welded pipe from Taiwan January 23, 1991 Reasonable 
indication of injury 
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Table D-8 


Canadian International Trade Tribunal Decisions 
Before the Federal Court of Canada at March 31, 1991 


Case No. Product Federal Court No. 
LLL TL SE a TT LEE BT IT 
NQ-89-003 Women’s leather boots and shoes A—369—30 
A—372—90 
A—373—90 
NQ-90-004 Lint rollers, lint roller refills, lint brushes and fabric combs A—113—91 
RR-89-005 Alloy tool steel bars, plates and forgings A—391—90 
RR-89-013 Small induction motors A—898—30 
RR-90-002 Certain stainless steel pipe A—1190—90 
Table D-9 


Decision of the Canadian International Trade Tribunal 
Before a Canada - United States Binational Panel 


Case No. Product Binational Panel No. 
SL eI NWS EL SS SR BE TE SEI BSS AT EI] 
RR-89-013 Small induction motors CDA—90—1904—1 


ON 


6 


Table D-10 


AD/CVD and Safeguard Petition Cases in Place as of March 31, 1991 


Date of Original Review Finding/ 


Inquiry No. Product and Country Finding Remarks 


ADT-4-74 Photo albums with self-adhesive leaves from January 24, 1975 Altered 
Japan and the Republic of Korea September 4, 1990 
(RR-89-01 2) 
ADT-8R-78 Small induction motors from the United States of April 15, 1983 Continued 
America October 10, 1990 
(RR-89-013) 
ADT-4-79 Waterproof rubber footwear from Czechoslovakia, May 25, 1979 Continued 
Poland, the Republic of Korea and Taiwan October 22, 1987 
(R-7-87) 
ADT-2-82 Waterproof rubber footwear from Hong Kong, April 23, 1982 Continued 
Malaysia, Yugoslavia and the People’s Republic of October 22, 1987 
China (R-7-87) 
ADT-6-82 Butt weld fittings from Japan July 21, 1982 Continued 
April 16, 1987 
(R-3-87) 
ADT-8-82 Twisted polypropylene, polyethylene and nylon October 7, 1982 Continued 
rope from the Republic of Korea February 17, 1987 
(R-6-86) 
ADT-6-83 Carbon steel welded pipe from the Republic of June 28, 1983 Continued 
Korea June 5, 1990 
(RR-89-008) 
ADT-11-83 Tillage tools from Brazil December 28, 1983 Continued 
November 24, 1988 
R-9-88) 
ADT-4-84 Whole potatoes from the United States of America June 4, 1984 Continued 
for use or consumption in the province of British September 14, 1990 
Columbia (RR-89-010) 
ADT-5-84 Alpine ski poles from Norway, France, the Federal May 14, 1984 Continued 
Republic of Germany and Italy December 23, 1986 
(R-8-86) 
ADT-6-84 Paint brushes and heads from the People’s June 20, 1984 Altered 
Republic of China October 22, 1987 
(R-7-87) 
CIT-18-84 Photo albums with self-adhesive leaves from Hong April 26, 1985 Altered 
Kong and the United States of America, and self- September 4, 1990 
adhesive leaves from Hong Kong, the United (RR-89-012) 
States of America and the Republic of Korea 
GIC-1-84 Canned ham from Denmark and the Netherlands, August 7, 1984 Continued 
and canned pork from the EEC March 16, 1990 
(RR-89-003) 
CIT-6-85 Polyphase induction motors from Brazil, Japan, October 11, 1985 Continued 
Mexico, Poland, Taiwan and the United Kingdom October 10, 1990 
(RR-89-013) 
CIT-10-85 Photo albums with self-adhesive leaves from the February 14, 1986 Continued 
People’s Republic of China September 4, 1990 
(RR-89-012) 
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Table D-10 (cont’d) 


Inquiry No. 


Product and Country 


Date of Original 
Finding 


Review Finding/ 
Remarks 


CIT-15-85 


CIT-16-85 


CIT-2-86 


CIT-3-86 


CIT-4-86 


CIT-7-86 


CIT-1-87 


CIT-2-87 


CIT-4-87 


CIT-5-87 


CIT-11-87 


CIT-1-88 


CIT-2-88 


CIT-3-88 


NQ-89-002 


NQ-89-003 


NQ-89-004 


NQ-89-003 


Oil and gas well casing from Argentina, the 
Federal Republic of Germany, the Republic of 
Korea and the United States of America 


Whole potatoes from the United States of America 
for use or consumption in the province of British 
Columbia 


Subsidized boneless manufacturing beef from the 
EEC 


ABS resins from the Republic of Korea 


Artificial graphite electrodes and connecting pins 
from Belgium, Japan, Sweden and the United 
States of America 


Subsidized grain corn from the United States of 
America 


Fresh whole, yellow onions from the United States 
of America for use or consumption in the province 
of British Columbia 


Gasoline powered chain saws from the Federal 
Republic of Germany, Sweden and the United 
States of America 


Chemically presensitized aluminum offset printing 
plates from Japan and the United Kingdom 


Photo albums from Singapore, Malaysia and 
Taiwan 


Pocket photo albums from Japan, the Republic of 
Korea, the People’s Republic of China, Hong 
Kong, Taiwan, Singapore, Malaysia and the 
Federal Republic of Germany 


Butt welding pipe fittings from Japan 


Sour (tart) cherries from the United States of 
America 


Fresh, whole, Delicious, Red Delicious and Golden 
Delicious apples of United States 


Brass replacement key blanks from Italy 
Women’s footwear from Brazil, the People’s 
Republic of China, Taiwan, Poland, Romania and 
Yugoslavia 


Refill Paper from Brazil 


Photo Albums from Thailand, Indonesia and 
Philippines 


April 17, 1986 


April 18, 1986 


July 25, 1986 


October 15, 1986 


November 26, 1986 


March 6, 1987 


April 30, 1987 


July 3, 1987 


October 27, 1987 


November 3, 1987 


February 26, 1988 


August 3, 1988 


January 30, 1989 


February 3, 1989 


October 13, 1989 


May 3, 1990 


July 6, 1990 


January 2, 1991 


Currently under 
review (RR-90-005) 


Continued 
September 14, 1990 
(RR-89-010) 


Currently under 
review (RR-90-006) 


Notice of expiry 
(LE-90-009) 


Amended 
April 30, 1987 
(R-5-87) 


Continued 
August 19, 1988 
(R-4-88) 


Continued 
September 4, 1990 
(RR-89-012) 


Diagram D-1 
Dumping and Subsidizing Injury Inquiries 


On receipt of complaint, Deputy Minister of 
Revenue Canada, Customs & Excise, decides 
to initiate a dumping or subsidizing 
investigation. 


On receipt of complaint, Deputy Minister of Revenue 
Canada, Customs & Excise, decides not to initiate a 
dumping or subsidizing investigation because no 
reasonable indication of material injury. 


Deputy Minister may immediately 
refer to Tribunal question whether 
reasonable indication of material 
injury. 


Any person or gov't. receiving notice may refer to 
Tribunal question whether reasonable indication of 
material injury. 


Complainants may refer to Tribunal question 
whether reasonable indication of material injury. 


On basis only of information before Deputy Minister, Tribunal 
advises whether reasonable indication of material injury. 


NO NO 


YES 


Deputy Minister does not begin investigation Deputy Minister initiates or continues ongoing Deputy Minister terminates 
and closes file. investigation. investigation. 


Deputy Minister makes preliminary 
determination of dumping or subsidizing and 
notifies Tribunal and parties. 


Deputy Minister accepts 
undertaking and suspends 
investigation. 


Deputy Minister terminates investigation 
because insufficient evidence of dumping or 
subsidizing or negligible margin. 

If Deputy Minister terminates because not 


reasonable indication of material injury, 
Deputy Minister or complainants may refer 
question to Tribunal as above, and positive 
advice leads to continuation of investigation. 


Tribunal issues Notice of Commencement of 
Inquiry, advises parties and sends 
questionnaires to producers and importers. 


120 days 


Tribunal receives cases of 
complainants/producers, importers and 
exporters and holds public hearings following 
receipt of final determination by Deputy 
Minister of dumping or subsidizing. 


Finding of existence or absence of past, 
present or future material injury issued by 
Tribunal and sent to Deputy Minister and 
parties. 


Reasons for finding issued by Tribunal and 
sent to Deputy Minister and parties. 


Where as a result of a positive finding the Tribunal is requested to consider whether the imposition of an anti-dumping or 
countervailing duty is in the public interest, or itself raises the question, the Tribunal may consider the question with or 
without public hearings. 


If the Tribunal forms the opinion that imposition of the duty, }n whale or in part, would rut be In the public interest, It reports 
this opinion to the Finance Minister together with the reasons, and publishes this report in the Canada Gazette. 


15 days 
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APPENDIX E — APPEALS 


Table E-1 


Appeal Decisions Rendered Under Section 67 (Formerly Section 47) 
of the Customs Act, Section 81.27 (Formerly Section 51.27) of the 
Excise Tax Act and Section 61 of the Special Import Measures Act 
Between April 1, 1990, and March 31, 1991 


Appeal No. Appellant Date of Decision Decision 
SLL LE 


Customs Act 


AP-89-175 Evan A. Swim April 18, 1990 Dismissed 
2787 Denison - Potacan Potash Company April 18, 1990 Dismissed 
2789 Denison - Potacan Potash Company April 18, 1990 Dismissed 
2820 Original New York Seltzer of Canada Limited April 18, 1990 Dismissed 
2437 Unicare Medical Products Inc. April 30, 1990 Dismissed 
2438 Unicare Medical Products Inc. April 30, 1990 Dismissed 
2485 Unicare Medical Products Inc. April 30, 1990 Dismissed 
2591 Unicare Medical Products Inc. April 30, 1990 Dismissed 
2592 Unicare Medical Products Inc. April 30, 1990 Dismissed 
2338 International Sigma Security Inc. May 7, 1990 Dismissed 
2342 International Sigma Security Inc. May 7, 1990 Dismissed 
2369 International Sigma Security Inc. May 7, 1990 Dismissed 
2909 R.F. Hauser Shows Ltd. May 31, 1990 Dismissed 
AP-89-228 Reginald Bradley June 11, 1990 Dismissed 
3068 Monark Import-Export Inc. June 20, 1990 Allowed 
3027 Nova Aqua Sea Limited July 26, 1990 Dismissed 
2885 Loan To Tran August 7, 1990 Dismissed 
2898 Schlumberger of Canada Ltd. September 10, 1990 Dismissed 
3077 David E. Gilanders September 12, 1990 Dismissed 
AP-89-030 H.E. Wakelin September 20, 1990 Dismissed 
2802 Cargill Limited October 29, 1990 Allowed 
2975 Donald Tutt January 31, 1991 Allowed in part 
AP-89-279 Pollard Banknote Ltd. February 6, 1991 Dismissed 
3104 Pulsar Engineering Ltd. February 18, 1991 Allowed 
AP-89-282 Western International Forest Products Inc. February 25, 1991 Allowed in part 


Table E-1 (cont’d) 


Appeal No. 


Appellant 


Date of Decision 


Decision 


Excise Tax Act 


3069 William Neilson Ltd. April 20, 1990 Dismissed 
3017 Wolski Building Contractors Ltd. May 17, 1990 Dismissed 
3012 Spinnakers Brew Pub Inc. May 31, 1990 Dismissed 
AP-89-027 Hussman Store Equipment Limited June 7, 1990 Dismissed 
3016 Lahrmann Construction Ltd. July 30, 1990 Dismissed 
AP-89-134 A.G. Green Co. Limited August 9, 1990 Dismissed 
AP-89-153 Mo-Tires Ltd. August 13, 1990 Dismissed 
AP-89-257 City of Kamloops August 14, 1990 Dismissed 
AP-89-016 Silvan Natural Spring Ltd. August 31, 1990 Dismissed 
2940 Shaklee Canada Inc. September 6, 1990 Dismissed 
3094 B.E.A. Per Capita Consulting Corporation September 18, 1990 Dismissed 
3093 Pick-A-Mix Concrete Limited September 25, 1990 Allowed 
AP-89-123 Arthur Voice Construction Co. Ltd. October 24, 1990 Dismissed 
AP-89-133 Arthur Voice Construction Co. Ltd. October 24, 1990 Dismissed 
AP-89-122 Pillar Construction Ltd. October 25, 1990 Dismissed 
AP-89-140 Pillar Construction Ltd. October 25, 1990 Dismissed 
3030 Grand Specialties Ltd. and The Perrier Group of November 9, 1990 Dismissed 
Canada Inc. 

3037 Welby’s Fine Furniture Ltd. November 15, 1990 Allowed in part 
AP-89-277 Homestead Logs Ltd. December 4, 1990 Dismissed 
3072 Irving Oil Limited December 6, 1990 Dismissed 
AP-89-236 Chem-Security (Alberta) Ltd. December 6, 1990 Allowed in part 
AP-90-007 Chem-Security (Alberta) Ltd. December 6, 1990 Allowed in part 
AP-90-076 Kliewer's Cabinets Ltd. January 18, 1991 Dismissed 
3082 General Metal Systems Limited January 25, 1991 Dismissed 
AP-90-063 Cuisines A.C. Inc. January 28, 1991 Dismissed 
AP-90-028 Riddell Scales February 27, 1991 Dismissed 
2312 Southam Communications Limited March 27, 1991 Dismissed 


Fl 


Table E-1 (cont’d) 


Appeal No. Appellant Date of Decision Decision 


Special Import Measures Act 


2936 Madison Industrial Equipment Ltd. February 21, 1991 Allowed in part 
3013 XYZ Dynamo Ltd. February 26, 1991 Dismissed 
Table E-2 


Appeals Heard and Pending Under Section 67 (Formerly Section 47) 


of the Customs Act, Section 81.19 (Formerly Sections 51.19 and 51.21) 
of the Excise Tax Act and Section 61 of the Special Import Measures Act 


Appeal No. 


Appeilant 


Date of Hearing 


Customs Act 


AP-90-007 
2372 


AP-89-289 


Excise Tax Act 


Royal Telecom Inc. 
E.E.V. Canada Ltd. 


Coinamatic Leasing Corp. 


Canadian Pacific Ltd. 
Canadian National Railways 
Southam Communications 
Versalab Inc. 

Icam Technologies Corporation 
Charco Industries 

Peniston Interiors (1980) Ltd. 
Rilley Enterprises of Florida 
The Closet Shop Inc. 

Granits Apalache 


Volkswagen Canada Inc. 


February 21, 1991 
March 4, 1991 


March 28, 1991 


January 15, 1991 
January 15, 1991 
January 31, 1991 
February 19, 1991 
February 25, 1991 
February 28, 1991 
March 7, 1991 
March 12, 1991 
March 19, 1991 
March 21, 1991 


March 26, 1991 


Table E-3 


Canadian International Trade Tribunal Decisions 
Before the Federal Court of Canada at March 31, 1991 


Appeal No. Appellant Federal Court No. 
SEALS LS TL SP I SS EE ELT LL 
2925 Lovell Lighting Ltd. T—2057—89 

2937 Geocrude Energy Inc. T—2755—89 

2940 Shaklee Canada Inc. T—3012—90 

2979 Sturdy Truck Body Ltd. T—2218—89 

3095 Dentsply Canada Ltd. T—2151—90 

3000 Walbern Agri-Systems Ltd. T-1039-90 

89-027 Hussmann Store Equipment Ltd. T-2332-90 

Table E-4 


Tariff Board Decisions Before 
the Federal Court of Canada at March 31, 1991 


Appeal No. Appellant Federal Court No. 

LA LATTE LI 

955 Société Aptunion et al. A—39—71 

956 Blanc et al. A—40—71 

1546 Loblaws Ltd. A—78—81 
Steinberg Inc. et al. (Intervenant) A—27—81 

1611/ Pioneer Pools Ltd. A—210—83 

1612 Mursatt Chemicals Ltd. (Intervenant) A—211—83 

1829 Polymer Technology Corporation A—464—83 

1875 Dufferin Materials & Construction et al. A—443—83 

1968 Allergan Inc. A—463—83 

2600 |.B.M. Canada Ltd. A—984—88 

2678/27 22 Xerox Canada Inc. A—945—88 

2812 Dalhousie University, Financial Services T—1831—88 

2974 G.M.L. Minerals T—306—89 


~— 
1S) 


Diagram E-1 
Appeals from Customs and Excise Decisions 


Person exhausts or waives recourse to 
Revenue Canada, Customs & Excise. 


Within the time limits set down in the applicable 
legislation. Normally within 90 days of the 
relevant decision. 


Appellant files appeal with the Tribunal by 
written notice to Secretary. 


Secretary acknowledges appeal, assigns appeal number, advises appellant 
on procedures and requests briefs from appellant and respondent. 


Within 60 days 


Appellant submits brief to Tribunal. 


Within 60 days 


Federal Dept. of Justice submits brief on behalf of respondent, Revenue 
Canada. 


Hearings are scheduled in consultation with appellant and respondent or 
their counsel. Notice is placed in Canada Gazette. 


Parties seeking intervenor status apply or make their case toTribunal in writing. 
Where provided in the legislation, the Tribunal seeks views of appellant and 
respondent before deciding on intervenor status. 


Appellants and intervenors may 
withdraw before a hearing has 
commenced but not after. 


Within 90 days of receipt of respondent's brief hearings are held and 
appellant, respondent and any authorized intervenor make their cases. 


Normally 120 days, but somewhat longer for 
large and complicated cases. 


Tribunal's decisionis issued with reasons. 
Within the time limits set down in the applicable 


legislation. 


Appellant or respondent may appeal 
decision of the Tribunal to the Federal 


Court. 
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APPENDIX F — ECONOMIC, TRADE AND TARIFF 
INQUIRIES 


Table F-1 


Inquiries into Economic, Trade and Tariff-Related Matters 
Under Sections 18 and 19 of the Canadian International Trade Tribunal Act 


General Inquiries - Reports Issued 


Reference No. Issue Date of Report Outcome 


MN-90-001 Tariff Anomalies October 15, 1990 Recommended an 
accelerated phase- 
out of tariffs under 
the FTA on over 
43 parts and 
materials used to 
manufacture finished 
goods in the 
furniture, disposable 
diaper, automatic 
dishwasher 
detergent, pressure 
vessel and air 
cleaner industries 


GC-90-001 Fruits and Vegetables 


Table F-2 


Safeguard Reviews 


Review No. Product and Country of Origin Report Date Outcome 


SR-90-001 Spandex filament yarn from the Republic of Korea August 31, 1990 Finding to terminate 
the safeguard action 


on October 31, 1990 


SR-90-002 Pneumatic inner tubes from the Republic of Korea March 1, 1991 Finding that the 
withdrawal of the 


GPT should be 
extended until the 
scheduled expiry of 
the GPT program on 
June 30, 1994 


SR-90-003 Scissors from Brazil March 4, 1991 Finding to terminate 
the safeguard action 


immediately 


Ne) 


Table F-3 


Pending Notices of Expiry Re: Safeguard Protection Issued 


Expiry No. Product and Country of Origin Date of Notice Notice 
SLT RPL SSS ST SO TE GS SS ST TTS 
SE-90-003 Rubber footwear, other than sandals and riding February 22, 1991 Review the future of 

boots solely of rubber the temporary 


safeguard measure 
due to expire on 
December 31, 1991 


Table F-4 


List of Safeguard Petition Decisions in Place as of March 31, 1991 


Product and Date of Tariff Board Expiry Date of 
Inquiry No. Country Tariff Items Recommendation Order-in-Council 
LLL AS LO TT TT TE GETS ES RSC SORTS 
SP-10.1 Pneumatic inner 4013.10.00 or February 10, 1988 April 30, 1991 

tubes from the 4013.90.90 


Republic of Korea 


SP-13 Scissors from Brazil 8213.00.10.20 March 20, 1986 June 30, 1991 
Ref. 161 Rubber footwear from 6401.10.00, 6401.91.00, October 12, 1988 December 31, 1991 
GPT countries 6401.92.10, 6401.92.90, 
6401.99.00 or 
6402.20.10 


Diagram F-1 
Import Safeguard Complaints by Domestic Producers 


Complaint is filed with Tribunal by domestic 
producers or persons acting on their behalf. 


Tribunal requests and receives any additional 
information necessary to ensure complaint is 
properly documented. 


21 days 


Tribunal decides complaint is properly 
documented and notifies complainants and other 
interested parties that complaint is under 
consideration. 


Tribunal decides whether documented complaint 
and other information available disclose 
reasonable indication of serious injury from 
imports and complainants represent major 
proportion of domestic production, and whether to 
open inquiry. 


Decision not to initiate inquiry and full statement 


Decision to initiate inquiry and full statement of 
of reasons sent to all interested parties. 


reasons sent to all interested parties and notice of 
inquiry published in Canada Gazette. 


180 days (or 270 days if 
complex) 

Public hearings are held 
and parties make their 
cases. 


If problem appears to result from dumping or 
subsidizing, complaint is referred to Revenue 
Canada, Customs & Excise. Process may be 
resumed at request of complainants if Revenue 
Canada does not act or terminates investigation. 


Tribunal decides whether there is serious injury 
resulting from imports and prepares report setting 
out finding and reasons. Report is sent to 
govemment, complainants and other participants 
in inquiry. 


At any time during or after inquiry, 
government may direct Tribunal to 
examine and report on any matter 
related to the inquiry. 


Govemment decides and announces any actions 
taken as result of Tribunal's report. 


a7 


Diagram F-2 


Import Safeguard Complaints Concerning 
the General Preferential Tariff (GPT) or CARIBCAN 


INITIAL 
COMPLAINT 


under GPT/CARIBCAN. 


Applicant advised with reasons 
that there is no basis for opening 
inquiry. 


If problem appears to result from 
dumping or subsidizing, complaint 
is referred to Revenue Canada, 
Customs & Excise. Process may 
be resumed at request of 
complainants if Revenue Canada 
does not act or terminates 
investigation. 


Request for relief 
filed with Tribunal. 


Tribunal seeks and receives additional information. 


Tribunal determines whether there is reasonable 
indication of injury or threat as result of imports 


Tribunal initiates inquiry, publishes 
notice in Canada Gazette and 
advises known interested parties. 


180 days 

Public hearings are held and parties 
make their cases. 

Tribunal may make interim report in 
situation requiring urgent action. 


Tribunal prepares report on 
injury, weighing impact of 
providing relief and assessing 
whether changing preference 
would provide significant relief. 


Report is sentto parties and to 
Finance Minister for tabling in 


Parliament. 
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Normally within one to three 
months of receipt of report 
Finance Minister announces 
decision on relief. 


If Minister provides relief, Tribunal 
monitors the effect. Tribunal will 
issue Notice of Expiry of Relief 
approximately 10 months before 
expiry date. 


Canadian producers or manufacturers 
may request review and make case for 
extension of relief. 


Tribunal may 
conduct a review 
with public hearings 
if reasonable case 
made for extension. 


Tribunal reports to Finance Minister 
on monitoring, whether there has 
been a review, and any findings and 
conclusions. 


Finance Minister modifies or 
extends relief or allows relief to 
expire on schedule. 


APPENDIX G 


Publications in Fiscal Year 1990-91 


1. June 1990 —Notes of an Address Made by the Chairman of the Tribunal to the Canadian Steel Producers 
Association on June 7, 1990. 


2. Annual Report for Fiscal Year Ending March 31, 1990. 


3. September 1990 — Trade Remedies and Competition Law: Shall the Twain Ever Meet?; Paper Prepared for the 
International Union of Lawyers Seminar on Competition Law, Strasbourg 13, 1990, by John 


Coleman, Chairman, Canadian International Trade Tribunal. 


4. Safeguard Review (SR-90-001): Report — Spandex Yarn; GPT Withdrawal Review. 


5. October 1990 — An Inquiry into Tariff Anomalies. 


6. March 1991 — Safeguard Review (SR-90-002): Report — Pneumatic Inner Tubes; GPT Withdrawal Review. 
7. Bulletin — Vol. 2, Nos. 1-11. 
A series of pamphlets designed to inform the public of the work of the Canadian International Trade Tribunal are also 


available. Pamphlets in the series include: 


e Introduction to the Canadian International Trade Tribunal 


* Appeals from Customs and Excise Decisions 

« Dumping and Subsidizing Injury Inquiries 

* Import Safeguard Complaints by Domestic Producers 

* Import Safeguard Complaints Concerning the General Preferential Tariff (GPT) or CARIBCAN 
* General Inquiries into Economic, Trade and Tariff Matters 


Publications can be obtained through the Tribunal by contacting the Secretary, Canadian International Trade Tribunal, 
365 Laurier Avenue West, Journal Tower South, Ottawa, Ontario, K1A 0G7, (613) 993-3595. 
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TABLEAU 1.1 


CHARGE DE TRAVAIL DU TCCE POUR L’EXERCICE 1990-1991 


Causes du Causes 

dernier regues ou 

exercice entreprises Causes Causes en Audiences 

qui ont 6té pendant décidées/ Causes suspens tenues Parties Visites 
reportées Vexercice Total rapports émis retirées (31 mars 1991) (jours) Intéressées Témoins d’usine 

PREJUDICE 
Enquétes de préjudice concernant les 
droits antidumping et compensateurs 2 5 iz 6 _— 1 6 (23) 24 79 14 


Réexamens de préjudice concernant les 
droits antidumping et compensateurs 10 6 16 14 — 2 8 (31) 46 72 15 


Avis d'expiration concernant les droits 
antidumping et compensateurs 2 10 12 11 _ 1 S/O S/O S/O S/O 


Avis de reexamen de demande de sauvegarde 0 3 3 3 — fa (2) 2 5 yO 


Avis d'expiration de demande de sauvegarde 0 3 3 2 — 1 S/O S/O S/O S/O 


EEE 


APPELS 


Loi sur les douanes Wer 59 216 25 45 146 10 (7) 11 11 S/O 


Loi sur la taxe d’accise 303 179 482 27 39 416 22 (25) 38 35 S/O 
Loi sur les mesures spéciales d'importation 16 8 244 2 eg 12 leet) 3 1 S/O 


Loi sur le droit a l’exportation de produits 
de bois-d’oeuvre 2 1 3 0 0 3 yO 1) S/O S/O 


Total 478 247 725 54 94 577 33 (33) 52 47 s/O 


ENQUETES SUR LES QUESTIONS 
COMMERCIALES ET TARIFAIRES 0 2 2 1 _— 1 7 (18) 298 105 79 


nn UE 


AL'arriéré pour les appels LMS! comprend trois appels déposés sous la Loi antidumping, loi précédant la LMSI. 
81 es retraits d'appels LMSI inclut deux appels déposés sous la Loi antidumping. 
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FOR IMMEDIATE RELEASE 


June 23, 1992 


ANNUAL REPORT OF THE CANADIAN INTERNATIONAL TRADE TRIBUNAL 


On June 23, 1992, the Honourable John McDermid, on behalf of the Honourable 
Don Mazankowski, Minister of Finance, tabled in Parliament the Annual Report of the 
Canadian International Trade Tribunal for fiscal year 1991-92. 


The report describes the work of the Tribunal and provides detailed information 
on its activities. During fiscal year 1991-92, the Tribunal issued a great number of 
decisions on appeals from Revenue Canada customs and sales tax decisions and on 
dumping and subsidizing injury inquiries. It also worked on two large trade and tariff 
inquiries: the Inquiry into the Competitiveness of the Canadian Fruit and Vegetable 
Industry, Fresh and Processed, and the Inquiry into the Allocation of Import Quotas. 
These activities required 104 hearings lasting 168 days and involving more than 488 
interested parties. 


The Chairman of the CITT, John C. Coleman, said in his opening message that 
the Tribunal ..." is making good progress towards accomplishing the goals it has set for 
itself since its formation in late 1988. Our objectives are based on an overriding 
commitment to serve the public well. They aim at improving our economic and legal 
research, analysis and advice. They involve measures to increase the quality, clarity, 
fairness and timeliness of our decisions and reports. They recognize the need to foster 
good internal management and harmonious working relationships among Tribunal 
members and staff". 


The Tribunal is an independent quasi-judicial body that reports to Parliament 
through the Minister of Finance. It settles trade and tax disputes and conducts inquiries 
in three areas: domestic producers’ complaints of trade injury, primarily arising from 
dumped and subsidized imports into Canada; taxpayers’ appeals of Revenue Canada 
customs and sales tax decisions; and special fact-finding and advisory inquiries on 
economic, trade and tariff issues of a general or sectoral interest. 


2560 


For further information or for a copy of the report, please contact: 
Office of the Secretary (613) 993-3595. 
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POUR DIFFUSION IMMEDIATE 


Le 23 juin 1992 


RAPPORT ANNUEL DU TRIBUNAL CANADIEN DU COMMERCE EXTERIEUR | 


Le 23 juin 1992, Vhonorable John McDermid, au nom de I’honorable 
Don Mazankowski, ministre des Finances, a déposé 4 la Chambre des communes le 
rapport annuel du Tribunal canadien du commerce extérieur pour l’exercice 1991-1992. 


Le rapport décrit le travail du Tribunal and fournit des informations détaillées sur 
ses activités. Au cours du dernier exercice, le Tribunal a rendu un grand nombre de 
décisions reliées aux appels des décisions rendues par Revenu Canada sur les droits de 
douane et les taxes de vente et 4 des enquétes traitant des droits antidumping et 
compensateurs. I] a également travaillé, 4 la demande du gouvernement, sur deux 
enquétes d’envergure traitant de questions commerciales et tarifaires; c’est-a-dire 
l’enquéte sur la compétitivité de l’industrie canadienne des fruits et légumes frais et 
conditionnés et 1’enquéte sur la répartition des contingents d’importations. Ces activités 
ont nécessité 104 audiences totalisant 168 jours et impliquant plus de 488 parties 
intéressées. 


Le président du Tribunal, John C. Coleman, mentionne dans sa note d’ouverture 
que le Tribunal «... progresse de facon satisfaisante dans 1’atteinte des objectifs qu’il 
s’était fixé lors de sa création a la fin de l’année 1988. Ses objectifs reflétent dans leur 
ensemble son engagement a bien servir le public. Ils visent 4 améliorer les recherches 
d’ordre économique et légale, les analyses et les recommandations de son personnel. Ils 
incorporent des mesures visant a accroitre la qualité, la clarté, l’équité et la pertinence 
des décisions du Tribunal et de ses rapports. Ils reconnaissent le besoin de promouvoir 
une bonne gestion interne et de bonnes relations interpersonnelles entre les membres et 
les employés du Tribunal.» 


Le Tribunal est un organisme quasi-judiciaire, indépendant, qui reléve du 
Parlement par |’entremise du ministre des Finances. II régle les litiges commerciaux et 
fiscaux et méne des enquétes dans trois domaines : les plaintes déposées par les 
producteurs canadiens concernant une concurrence déloyale et préjudiciable causée par 
le dumping et le subventionnement d’importations au Canada; les appels interjetés par 
les contribuables des décisions rendues par Revenu Canada en matiére de douanes et de 
taxes de vente; et les enquétes spéciales visant 4 trouver les faits et les enquétes de nature 


consultative sur les questions économiques, commerciales et tarifaires ayant une portée 


générale ou sectorielle. 
=30)5 


Pour plus de renseignements ou pour obtenir un exemplaire du rapport, veuillez vous 
adresser au Bureau du Secrétaire (613) 993-3595. 
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THE LE TRIBUNAL 

CANADIAN CANADIEN 
INTERNATIONAL |ARcas| DU COMMERCE 
TRADE TRIBUNAL | Sen | EXTERIEUR 


CHAIRMAN PRESIDENT 


June 22 1992 


The Honourable Don Mazankowski, P.C., M.P. 
Minister of Finance 

House of Commons 

Ottawa, Ontario 

KIA OA6 


Dear Mr. Mazankowski: 

I have the honour of transmitting to you, for tabling in the House 
of Commons, pursuant to section 41 of the Canadian International Trade Tribunal 
Act, the Annual Report of the Canadian International Trade Tribunal for the fiscal 


year ending March 31, 1992. 


Yours sincerely, 


John C. Coleman 


365 Laurier Avenue West 365, avenue Laurier ouest 
Ottawa, Ontario K1A 0G7 Ottawa (Ontario) K1A 0G7 
(613) 990-2452 Fax (613) 990-2439 (613) 990-2452 Téleéc. (613) 990-2439 
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MESSAGE FROM 
THE CHAIRMAN 


You will see from reading this annual 
report that the Canadian International 
Trade Tribunal is making good progress 
towards accomplishing the goals it has set 
for itself since its formation in late 1988. 
Our objectives are based on an overriding 
commitment to serve the public well. 
They aim at improving our economic and 
legal research, analysis and advice. They 
involve measures to increase the quality, 
Clarity, fairness and timeliness of our 
decisions and reports. They recognize the 
need to foster good internal management 
and harmonious working relationships 
among Tribunal members and staff. 


The Tribunal will be applying these 
objectives and values to an important new 
challenge facing us in the current fiscal 
year. The February 1992 Budget 
announced that the Government would 
introduce legislation to transfer the 
functions of the Procurement Review 
Board to this tribunal. The legislation, to 
be tabled in the coming fiscal year, will 
also provide for the procurement review 
activity to be expanded. In addition to 
PLOCUrcMent™ "COVErCUds by | “Ene 
Canada-United States Trade Agreement, 
reviews will come to embrace virtually all 
federal government purchases of goods and 
services. To recognize this important 
addition to our functions, our name may 
well be changed, probably to the 
International Trade and Procurement 
Tribunal. 


As usual, we ended the fiscal year thinking 
that it had been our busiest and most 
productive yet. This was quite evident in 
our work on customs and sales tax appeals 
where we increased significantly the 
number of our decisions, shortened our 


statements of reasons and issued decisions 
more promptly than in the past. 


A number of points stand out in our work 
on dumping and subsidizing inquiries last 
year. First, there was a somewhat lower 
number of cases than in the previous 
two years. This occurred because of a 
temporary drop in the number of 
anti-dumping and countervailing duty 
findings coming to the Tribunal for review 
prior to their five-year expiry. In contrast, 
the number of new anti-dumping injury 
inquiries was up slightly from 1990-91. 
Finally, compared to last year, there was a 
greater tendency for the Tribunal to find 
injury in new inquiries and, in reviewing 
earlier findings, to continue them. 


These developments are not explained by 
any change in the Tribunal’s administrative 
policies which would restrict the number 
of cases that it hears or by any loosening 
of its standards for assessing injury. The 
volume of new dumping = and 
countervailing duty cases is industry driven 
and beyond the Tribunal’s control. We 
regard each case as unique, and strive to 
decide it on the basis of the law, the facts 
of the case, relevant jurisprudence and our 
accumulated experience. Just the same, it 
is important to keep in mind the economic 
context in which the Tribunal makes its 
decisions. As was the case in the 
recession of the early 1980s, the rate of 
findings of "material injury" has increased 
during this economic slowdown, even 
though the Tribunal has not been hit by 
the flood of cases which struck a decade 
ago. 


Several of the inquiry and review cases 
involved sizeable industries and important 
issues. These included the Tribunal’s 
decision to continue countervailing duties 
against subsidized boneless beef from the 
European Community and its decision to 
impose anti-dumping duties on U.S. beer 


imports into the B.C. market. The latter 
decision will be reviewed this year by a 
binational panel under Chapter Nineteen of 
the Canada-United States Trade 
Agreement. 


The first binational panel review of a 
Tribunal decision was another noteworthy 
development in this area of our work. It 
involved the decision to continue a 
previous finding of material injury from 
the dumping of integral horsepower 
induction motors originating in or exported 
from the United States. In September, the 
panel, composed of two American and 
three Canadian trade law experts, found 
that the Tribunal’s decision was within its 
jurisdiction and was arrived at fairly. This 
was a very heartening result. It reinforced 
our determination to take pains with our 
work. 


We were quite active last year on 
government references to the Tribunal. 
Our report on the inquiry into the 
competitiveness of Canada’s fresh and 
processed fruit and vegetable industry was 
issued in February. Underpinning it was a 
host of good ideas, advice and information 
which the various parts of this diverse and 
quite dynamic industry brought to us in 
public hearings. Much fine research from 
our staff and consultants is also reflected 
in the report. We hope that the report will 
serve for some time as a frame of 
reference for all those who are working 
within and outside the horticultural 
industry to make it larger and more 
prosperous. As a case study in the 
competitiveness challenges facing 
Canada’s manufacturing and agricultural 
industries, the report is well worth a read. 


In August 1991, the Tribunal began a 
fourteen-month inquiry into the allocation 
of import quotas for supply-managed 
poultry and dairy products. This inquiry 
involves economically complex and 
politically sensitive issues. It has attracted 


broad and vigorous participation from 
industries and firms which have a stake in 
the matter. Work done so far on this 
inquiry shows that the Tribunal’s facilities 
for public hearings and research are very 
helpful in promoting reasoned discussion 
and in developing productive options to 
deal,-with.. trades »issues: By 
October 13, 1992, the Tribunal will be 
issuing its report, with recommendations, 
on possible alternatives to the present 
methods of allocating import quotas. 


During the year, we passed a number of 
important personal milestones. The most 
significant, for all of us, was_ the 
retirement, at the end of December, of our 
Vice-Chairman, Robert J. Bertrand, Q.C. 
For nearly twenty years, Robert Bertrand 
was a dominant figure in Canadian 
competition and trade law and policy. 
Before coming to Ottawa, he trained a 
generation of law students at _ the 
Université de Montréal. However, he put 
his socratic teaching method to greatest 
use in the first three years of the 
Tribunal’s existence. Robert did an 
enormous amount to help me, our fellow 
members and the staff to find their own 
approach to the Tribunal’s fascinating and 
complicated work. We miss greatly his 
deep knowledge of law and economics, his 
searching and playful mind, his demanding 
standards, and his kindness and loyalty. 


Robert Bertrand’s many friends and 
associates will not be surprised to hear 
that, in retirement, the professor in him is 
reviving. He has become the Executive 
Director of the new National Institute for 
Administrative Tribunals, based at the 
University of Ottawa. We wish him well. 


Also under the heading of notable career 
changes was the appointment of 
Mr. Arthur B. Trudeau, a member of the 
Tribunal during its first three years, as 
Vice-Chairman, effective January 1, 1992. 
Mr. Trudeau has had a distinguished career 


in industry and government, and knows the 
world of trade remedies as well as anyone. 
We are delighted that one of our own was 
chosen for this important post. 


The Tribunal is also pleased to have 
welcomed two new members during the 
past year, the Honourable 
Robert C. Coates, P.C., Q.C., of Amherst, 
Nova Scotia, and Mr. Desmond Hallissey 
of Québec City. The Tribunal is now at 
its maximum size of nine members. 


eoluvin i 1¢ Geena -< o 


Finally, an important word about our staff. 
For much of the public whom we serve, 
the Tribunal is its staff. When I meet 
people who have had something to do with 
us, they often go out of their way to praise 
the staff’s professionalism, courtesy, 
efficiency and fairness. What better 
compliment could we receive! 


John C. Coleman 
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Minister, International Trade and 
Finance. He also served in 
Washington with the Canadian 
Executive Director to the IMF 
and in Paris with the Canadian 
delegation to the OECD. 


Vice-Chairman: 


Arthur B. Trudeau is from 
Manitoba. He obtained a B.A. 
and B. Com. at the University of 
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Office. While at Finance, he 
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Université de Montréal. She 
was previously senior associate 
of the firm Blouin, Gagnon and 
a legal adviser to the Sectoral 
Advisory Group on International 
Trade (SAGIT) on the arts and 
culture. 
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B. Sc. in civil engineering. He 
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own consulting engineering firm, 
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director of Telesat Canada 
from 1984 until his appointment 
to the Tribunal. 
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was a member of Canada’s team 
for the Free Trade Negotiations 
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and Resources and Finance. He 
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EMR as Director General of the 
Fiscal and Financial Analysis 
Branch, where he was deeply 
involved with energy 
megaproject negotiations, 
ongoing modifications to the 
Canadian petroleum tax regime, 
and energy supply/demand 
modelling and projections. He 
also served as a member of the 
board of directors of the 
Canadian Energy’ Research 
Institute in Calgary and the 
Petroleum Compensation Board. 
Mr. Erdmann has a B. Comm. 
and an M.A. in economics from 
the University of Toronto. 


General Counsel: 


Debra P. Steger is from Oliver, 
British Columbia. She received 
her LL.M. from the University 
of Michigan Law School, her 
LL.B. from the University of 
Victoria Faculty of Law and her 
B.A. from the University of 
British Columbia. She _ has 
practiced international trade and 
competition law with Fraser & 
Beatty in Ottawa and previously 
with McCarthy & McCarthy in 
Toronto. Most _ recently, 
Ms. Steger was in the Office of 
Multilateral Trade Negotiations, 
External Affairs and 
International Trade Canada, 
working on the Uruguay Round 
negotiations within GATT. She 
is an adjunct professor of law at 
the University of Ottawa and has 
published and lectured widely on 
international trade law and 
policy. 


CHAPTER I 


CITT HIGHLIGHTS 
1991-92 


Dumping and Subsidizing 
Injury Inquiries 


a) 


b) 


New Cases 


The Canadian International Trade 
Tribunal (the CITT) issued six findings 
on whether goods, which Revenue 
Canada had found to be dumped or 
subsidized, were causing material injury 
to Canadian production of the same 
goods. 


In all cases, the Tribunal found injury. 


The result of an injury finding is the 
immediate imposition of anti-dumping 
duties sufficient to eliminate the margin 
of dumping found by Revenue Canada. 
(When the Tribunal makes a no-injury 
finding, the case is at once terminated 
and Revenue Canada refunds the 
provisional duties that it has collected 
from importers.) 


Reviews of Existing Findings 


The Tribunal issued five decisions on 
reviews of earlier anti-dumping and 
countervailing duty findings. The 
Special Import Measures Act (SIMA) 
provides that anti-dumping and 
countervailing duty findings expire in 
five years unless the Tribunal, before 
that time, initiates a review and 
subsequently decides to continue the 
finding. 


In three of the five cases, the Tribunal 
decided to continue the findings because 
it considered that it was likely that the 
material injury that had led to the 


earlier findings would resume if the 
findings were rescinded. 


In the other two cases, the Tribunal 
rescinded the findings, thereby ending 
the collection of anti-dumping and 
countervailing duties on the affected 
imports. 


Public Interest Consideration 


During the inquiry on imports of beer 
from the United States into British 
Columbia (NQ-91-002), the Tribunal 
received submissions from _ several 
interested parties on the question of 
public interest and heard oral argument. 


In its report to the Minister of Finance 
(the Minister), the majority of the panel 
was of the opinion that it would not be 
in the public interest for anti-dumping 
duties in the full amount of the margin 
of dumping to be imposed on all 
imports of malt beverages. 


Subsequently, the Minister, under 
section 19 of the Canadian International 
Trade Tribunal Act (CITT Act), asked 
the Tribunal to carry out a more 
comprehensive analysis of the public 
interest and to calculate the amount, if 
any, by which the anti-dumping duties 
should be reduced. 


Taxpayers’ Appeals from 
Revenue Canada Customs 
and Sales Tax Rulings 


- The Tribunal issued decisions on 


88 appeals by taxpayers from Revenue 
Canada customs and sales tax rulings. 
Forty appeals were allowed in whole or 
in part and forty-eight were dismissed. 


- Appeals concerning the goods and 


services tax (the GST), which replaced 
the federal sales tax (the FST) on 


January 1, 1991, will be heard by the 
Tax Court of Canada. 


- After a transition period of three years 
or so while it disposes of the remaining 
FST appeals, including those on 
FST refunds related to the introduction 
of the GST, the Tribunal’s appeal work 
will involve mainly Revenue Canada 
decisions under the Customs Act and 
SIMA. 


- The output generated by the special 
"Appeal Unit" set up to deal with the 
remaining FST appeals has met the 
Tribunal’s expectations. The number of 
decisions rendered increased to 88 from 
54 the previous year. The number of 
cases heard also increased significantly, 
from 25 to 96. 


Trade and Tariff 
"References" 


- Under the CITT Act, the Governor in 
Council or the Minister may refer to the 
Tribunal for inquiry and advice any 
matter affecting Canada’s trade and 
tariffs. The Tribunal worked on 
two large references during the 
fiscal year. 


a) Competitiveness of the Canadian 
Fresh and Processed Fruit and 
Vegetable Industry 


- In June 1990, the Tribunal was asked 
by the Government to conduct an 
inquiry into the competitiveness of the 
fresh and processed fruit and vegetable 
industry. 


- The Government was responding to a 
request from the Canadian Horticultural 
Council that the Tribunal examine the 
industry and its prospects in the light of 
the Free Trade Agreement (the FTA) 
and other changes occurring in the 
external and policy environments. 


- The Tribunal submitted its report on 


December 20, 1991. It includes 
suggestions on how the federal 
government, provincial governments, 
producers, processors and distributors 
can work together as partners to 
improve overall competitiveness. 


b) Allocation of Import Quotas 


- In August 1991, the Tribunal was asked 


by the Government to conduct an 
inquiry wins order “lo) provide 
recommendations on: (1) the optimum 
method to allocate import quota for 
supply-managed poultry and dairy 
products; and (2) principles that should 
generally guide any import quota 
allocation. 


The Government reference was 
consistent with recommendations from 
the National Poultry and Dairy Task 
Forces that current methods of import 
quota allocation in respect of poultry 
and dairy products be reviewed. 


The research program is examining 
current and alternative methods of 
import quota allocation in terms of 
criteria such as equity, predictability, 
economic efficiency, transparency, entry 
to the industry, market responsiveness 
and competitiveness. 


The Tribunal has mounted a large 
research program through its staff and 
consultants. It held public hearings in 
January and February 1992 aimed at 
gathering information on the workings 
of the current system and its effects on 
the interested industries and firms. 
Further hearings will be held in Ottawa 
in June to discuss the Tribunal’s 
analytical paper examining current and 
alternative methods of allocating import 
quotas. 


The Tribunal must report to the 
Government by October 13, 1992. 


Binational Panel Review 


- In June 1991, the Tribunal’s decision 
involving polyphase induction motors 
(RR-89-013) was the subject of a 
binational panel review under 
Chapter Nineteen of the FTA. It was 
the first decision of the Tribunal to be 
reviewed by a binational panel. 


- The binational panel ruled in September 
that, on each and every one of the 
issues raised, the Tribunal made 
reasonable and fair decisions in 
interpreting the law and in assessing the 
evidence. 


- Accordingly, the panel affirmed the 
Tribunal’s decision. 


Expanded Mandate for the 
Tribunal 


- As part of the measures introduced in 
the February 1992 Budget to streamline 
operations, the Government announced 
that it would eliminate, consolidate, 
defer or privatize a number of 
government agencies, boards, 
commissions, corporations and advisory 
bodies. 


- In this context, the Goverment 
announced that it would, through 
legislation, have the functions of the 
Procurement Review Board (the PRB) 
transferred to the Canadian International 
Trade Tribunal. The Board’s mandate 
is to provide an avenue through which 
both Canadian and American suppliers 
may lodge formal complaints whenever 
they have reasons to believe that they 
have been dealt with unfairly during the 
process of inviting or evaluating bids or 
awarding of contracts as defined by the 
Canada-United States Free Trade 
Agreement Implementation Act. 


- In late spring 1992, the Government 


planned to introduce a bill to merge the 
functions of the two tribunals. The bill 
would also expand the procurement 
review function to cover virtually all 
federal procurement of goods and 
services. The name of the Tribunal may 
well be changed, probably to the 
Intemational Trade and Procurement 
Tribunal. 


CITT Rules of Procedure 


Order in Council P.C. 1991-1446 dated 
August 13, 1991, and registered on 
August 14, 1991, as SOR/91-499, 
revoked the Canadian Import Tribunal 
Rules, which the Tribunal had been 
using since its establishment, and 
implemented the Canadian International 
Trade Tribunal Rules. 


The Order in Council and the new Rules 
were published in Part III of the 
Canada Gazette, Volume 125, No. 18, 
on August 28, 1991. 


Members and Staff 


Mr. Roberts J. y sBertrand, swa0.C. 
Vice-Chairman of the Tribunal, retired 
on December 31, 1991. 


Mr. Arthur B. Trudeau was appointed 
Vice-Chairman on January 1, 1992. He 
has been a member of the Canadian 
International Trade Tribunal since it 
began operations in January 1989. 


Two new members were appointed to 
the Tribunal. They are: the Honourable 
Robert C. Coates, Q.C., who took office 
one prAmoust 225" 3199 Fane 
Mr. Desmond Hallissey who took office 
on January 1, 1992. 


On March 31, 1992, the Tribunal had on 
strength nine members and a staff of 
eighty-nine. 
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CHAPTER I 


THE CITT: MANDATE, 
ORGANIZATION AND 
ACTIVITIES 


Introduction 


The Tribunal is an administrative tribunal 
operating within Canada’s trade remedies 
system. 


It is an independent quasi-judicial body 
that carries out its statutory responsibilities 
in an autonomous and impartial manner. 
It is not part of any government 
department or agency although it reports to 
Parliament through the Minister. 


The main legislation governing the work 
of the Tribunal is the CITT Act and its 
Regulations, the Tribunal’s Rules of 
Procedure, SIMA, the Customs Act, and 
ine Excise lax Act, Appendix A 
highlights the specific powers assigned to 
the Tribunal by this legislation. 


Membership 


The Tribunal is composed of nine full-time 
members, including a Chairman and two 
Vice-Chairmen, who are appointed by the 
Govemor in Council for a term of up to 
five years. A maximum of five additional 
members may also. be _ temporarily 
appointed. The Chairman is the Chief 
Executive Officer responsible for the 
assignment of members and for managing 
the work of the Tribunal. Members come 
from a variety of educational backgrounds, 
careers and regions of the country. 


Organization 


Members of the Tribunal, currently nine in 
number, are supported by a permanent 
staff of eighty-nine people. Its principal 


officers are the Executive Director, 
Research, responsible for economic and 
financial analysis of firms, industries and 
other parties involved in Tribunal 
inquiries; the Secretary, responsible for 
administration, relations with the public, 
government departments and _ other 
governments, and the court registrar 
functions of the Tribunal; and the General 
Counsel, responsible for the provision of 
legal services to the Tribunal. 


Functions 


The Tribunal has both judicial and 
advisory functions, and a number of its 
programs fall into each category. 
Table 2.1 summarizes the spectrum of 
responsibilities. 


Method of Operations 


In virtually all of its programs, the 
Tribunal conducts hearings that are open to 
the public. These are normally held in 
Ottawa, the location of the CITT’s offices, 
although hearings are also held elsewhere 
in Canada. The Tribunal has rules and 
procedures similar to those of a court of 
law, but not quite as formal or strict. The 
CITT Act states that hearings, conducted 
by any three members or more, should be 
carried out as "informally and 
expeditiously" as possible. The Tribunal 
has the power to subpoena witnesses and 
require parties to submit documents, even 
when these are commercially confidential. 
The CITT Act contains provisions that 
Strictly control access to confidential 
documents. 


The adjudicative decisions of the CITT are 
final, but may be reviewed or appealed, as 
appropriate, to the Federal Court of 
Canada and, ultimately, to the Supreme 
Court of Canada, to a binational panel 
under the FTA, in the case of a decision 
affecting U.S. interests, or to a General 
Agreement on Tariffs and Trade (GATT) 
dispute settlement panel. 


TABLE 2.1 


CITT’S JUDICIAL AND ADVISORY FUNCTIONS 


JUDICIAL 


* DUMPING AND SUBSIDIZING INJURY 


INQUIRIES 


— Material Injury from Dumped 
Subsidized Exports to Canada 

— Reviews of Findings of Material Injury 

— References on Reasonable Indication 
Material Injury and the Determination 
the Importer 


or 


of 
of 


— Advice on Public Interest Considerations 
Arising Out of Dumping or Subsidizing 


Injury Inquiries 


- APPEALS FROM REVENUE CANADA 


DECISIONS 


— Tariff Classification and Value for Duty 


Under the Customs Act 


— Assessment or Determination for Federal 


Sales Tax or Excise Tax 

— Classification and Valuation of Dumped 
Subsidized Goods 

— Compensation Charges 
Softwood Lumber Products 
Charge Act and the 
Administration Act 


Planning Activities 


One of the Tribunal’s corporate values is 
good planning. It wants to anticipate 
changes in the trade environment that will 
generate demands and opportunities for the 
Tribunal. It strives to maintain a 
reasonable balance between workload and 
resources, and be sure that it has the 
necessary capacity before it takes on large 
projects. 


To help achieve this objective, the 
Tribunal must play an active role in the 
planning of possible trade and _ tariff 


or 


Under the 
Export 
Energy 


* IMPORT SAFEGUARD 


ADVISORY 


INQUIRIES 
(GATT ART. XIX, FTA, GENERAL 
PREFERENTIAL TARIFF (GPT) OR 
CARIBCAN) 


GENERAL INQUIRIES INTO 
ECONOMIC, TRADE AND TARIFF 
MATTERS AT THE REQUEST OF THE 
GOVERNMENT OR MINISTER 


— Matters Relating to the Economic, Trade 
or Commercial Interests of Canada 

— Matters Relating to the Tariff, Including 
Canada’s International Rights and 
Obligations 


references from the Government, though in 
doing so it must’ safeguard its 
independence. The Tribunal has instituted 
semi-annual planning sessions with 
government officials to discuss the nature, 
timing and scope of possible trade and 
tariff inquiries that might be referred to the 
Tribunal over the following year or so and 
the time and resources that the Tribunal 
may make available. Two planning 
sessions were held in fiscal year 1991-92. 


The staff of the Tribunal is also active in 
interdepartmental discussions of possible 
references and of other matters that affect 
the economic, business and _ trade 


environment in which it works. This 
promotes better informed research and 
helps the Tribunal find the right balance 
between goverment references and its 
regular work. It also helps ensure that 
terms of reference and the resources 
assigned to the project will allow the 
Tribunal to carry out its work 
independently and effectively. 


CITT Rules of Procedure 


Order in Council P.C. 1991-1446 dated 
August 13, 1991, and_ registered on 
August 14, 1991, as SOR/91-499, revoked 
the Canadian Import Tribunal Rules, which 
the Tribunal had been using since its 
establishment, and implemented the 
Canadian Intemational Trade Tribunal 
Rules. 


The Rules are in effect for all activities of 
the Tribunal. However, the Tribunal has 
established the priority with which it will 
phase in the provisions of the new Rules 
in respect of appeals filed with the 
Tribunal, in particular, under the Customs 
Act, the Excise Tax Act and SIMA. 


First priority is given to new appeals filed 
after August 14, 1991. The Tribunal has 
prepared a layperson’s guide to some of 
the more important provisions in the Rules 
applicable to appeals. It is sent to all new 
appellants with an acknowledgment letter, 
along with excerpts from the Rules. 
Pursuant to Rules 34 and 35, appellants 
are required to submit their briefs within 
60 days after the filing of a notice of 
appeal, with the respondent’s _ brief 
following in a further 60 days. The 
hearing is scheduled approximately 
90 days after receipt of the appellant’s 
brief or 150 days after the appeal has been 
filed. 


Second priority is given to appellants who 
file their briefs, regardless of the original 


date of filing of the appeal. The 
respondent is required under the Rules to 
file its brief within 60 days of receipt of 
the appellant’s brief. The hearing is 
scheduled approximately 90 days after 
receipt of the appellant’s brief. 


Third priority is given to older outstanding 
appeals with individual priority based on 
the age of the appeal. The Tribunal is 
writing to counsel and appellants for these 
older appeals, drawing attention to the new 
Rules. The Tribunal is advising these 
persons how the Rules apply to them and 
what steps are to be followed if they wish 
to proceed with their appeals. In these 
cases, the appellant’s brief is to be filed 
within 60 days after the date of the 
Tribunal’s letter, and the appeal is 
scheduled approximately 5 months from 
that date. 


The Tribunal’s Secretariat will try to 
remind appellants in advance of the 60-day 
deadline for their briefs, making it clear 
that, in the case of small appellants, a full 
and clear letter is sufficient as a brief. If 
the appellant does not submit a brief 
within 60 days, the Tribunal can refuse to 
accept it. In these cases, the Tribunal will 
set a date for a hearing and decide the case 
on the basis of the written material on file 
and any evidence and arguments presented 
by the parties at the hearing. 


Seminars, Speaking 
Engagements, Visits 


The Tribunal recognizes that it has a 
legitimate role to play in demystifying its 
rather specialized quasi-judicial work. It 
must find ways to "keep in touch," while 
still "keeping its distance." 


To do so, Tribunal Members and senior 
staff take part in business outlook and 
industry association conferences and 
participate, where asked to do so, as 


speakers or panellists. For instance, in 
March 1992, the Chairman of the Tribunal 
addressed the annual meeting of the 
Canadian Horticultural Council. Members 
and senior staff also addressed a 
diversified audience including the British 
Columbia Bar Association, the Western 
Centre for Economic Research, the 
Canadian Importers Association Inc. and 
trade representatives of developing 
countries. 


Various individuals and groups visited the 
Tribunal during fiscal year 1991-92. They 
inc bud cena Dons” ot ie'r's”. 
Ms. Ann Brunsdale, at the time Chairman 
of the United States International Trade 
Commission (ITC); Mr. Wan-Soon Kim, 
Chairman of the Korean’ Trade 
Commission, and _ delegations from 
Columbia, New Zealand, and the GATT 
Trade Policy Review Group. 


The Tribunal’s annual retreat was held in 
December, giving Members and staff the 
opportunity to discuss issues and concems 
of common interest. An _ in-house 
workshop on the management of the 
appeal activity was also held and allowed 
the Tribunal to focus on such issues as 
management of hearing time, length of 
decisions and use of file hearings. 


As a means of fostering good internal 
communications, employees of _ the 
Tribunal launched an internal newsletter 
called The Chatterbox. 


Human Resources 


In line with its commitment to promote, in 
a balanced way, the professional and 
personal growth of all employees, the 
Tribunal has taken a number of measures 
to provide staff with training and 
development opportunities. The Tribunal’s 
training budget has been substantially 
increased, making it possible for all 
employees to attend at least one 


training/development course during the 
fiscal year. Hands-on training sessions 
were organized to allow staff to familiarize 
themselves with recent developments in 
the area of office automation. The 
Tribunal also entered into a number of 
secondment agreements with federal 
agencies and departments. These 
agreements are allowing staff to broaden 
their experience and expertise in areas that 
will benefit both the employees and the 
Tribunal. 


Miscellaneous 


Members and staff have demonstrated their 
social commitment by contributing 
generously to the United Way/ 
Healthpartners fund-raising campaign with 
the result that the Tribunal exceeded its 
campaign target. The Tribunal has also 
made it an annual event, at Christmas 
time, to raise funds and collect food for 
the Shepherds of Good Hope Christmas 
Hamper Program and for Gite Ami. This 
year again, this event was a success thanks 
to the generosity of Members and staff. 
To mark International Wormen’s Day, in 
March 1992, the Members and staff held a 
lunchtime seminar on family violence, 
focussing on the work of St. Matthew’s 
Harmony House in Ottawa. 


Financial and Person-Year 
Resources 


The Tribunal’s financial and human 
resources are based on an _ average 
workload of appeals, dumping and 
subsidizing inquiries, reviews and 
Safeguard actions, which assumes 
continuation of the workload patterns of its 
predecessors. If there are changes, for 
example, through a major’ work 
assignment, i.e., government reference, the 
Tribunal may be _ required to seek 
additional temporary resources. 


Table 2.2 provides budgetary information 
extracted from the Tribunal’s Main 
Estimates. 


TABLE 2.2 
BUDGETARY INFORMATION 


1991-92 1990-91 
Main Main 
Estimates Estimates 
(000) (000) 


PERSONNEL 

Salaries and Wages 5,646 5,216 

Contributions to Employee Benefits _ 875 __809 
6,521 6,025 


Goods and Services US 1,305 


Total Operating 7,330 
Capital 91 
Total for Program ; 7,421 


Table 2.3 presents the distribution of 
employees by category and occupational 


group. 


TABLE 2.3 


DISTRIBUTION OF EMPLOYEES BY CATEGORY AND 
OCCUPATIONAL GROUP 


Members and 
Staff 
1991-92 


Members 


Management 
Executive Group 


Scientific and Professional 
Economics, Sociology and Statistics 
Law 
Library Science 


Administrative and Foreign Service 
Administrative Services 
Commerce 
Computer Systems Administration 
Financial Administration 
Information Services 
Personnel Administration 


Technical Category 
General Technical 
Social Science Support 


Administrative Support 
Clerical and Regulatory 
Secretarial, Stenographic and Typing 


Total 


*Excluding short-term resources brought in for special 
inquiries. As of March 31,1992, there were an 
additional six persons on staff for the Inquiry into 
Allocation of Import Quotas. 
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CHAPTER III 


DUMPING AND 
SUBSIDIZING INJURY 
INQUIRIES AND REVIEWS 


Under SIMA, Canadian producers may 
have access to measures to offset certain 
forms of unfair and injurious competition 
from goods exported to Canada: 


1) at prices lower than sales in the 
home market (this is called 
"dumping"), or 


2tnav vhave-’ benefited from 
government grants or _ other 
assistance (this is called 
"subsidizing"). 


In Canada, the determination of dumping 
and subsidizing is the responsibility of 
Revenue Canada, while the determination 
of whether such dumping or subsidizing 
has caused, is causing or is likely to cause 
"material injury" is the CITT’s job. In 
accordance with GATT intemational trade 
rules, SIMA provides that anti-dumping or 
countervailing duties be levied on dumped 
or subsidized goods only if the CITT 
decides that such practices cause or 
threaten to cause material injury to 
Canadian production of like goods, or are 
retarding the establishment of an industry 
in Canada. 


A Canadian producer or an association of 
producers begins the process of seeking 
relief from alleged injurious dumping or 
subsidizing by making a complaint to the 
Deputy Minister of National Revenue, 
Customs and Excise (the Deputy Minister). 
The CITT normally becomes involved at 
the stage of the issuance of a "preliminary 
determination" of dumping or subsidizing 
by the Deputy Minister. 


The Tribunal’s Rules of Procedure provide 
a list of factors and criteria to be examined 


in arriving at a judgment about what 
constitutes material injury. These include, 
among others, the effects of dumped or 
subsidized imports on prices and on factors 
Such as production, sales, market shares, 
profits, employment and _ utilization of 
production capacity. 


In conducting its inquiries and arriving at 
its decisions, the Tribunal tries to ensure 
that all interested parties are made aware 
of the inquiry through the issuance of a 
notice that is published in the Canada 
Gazette and forwarded to all known 
interested parties. It also requests 
information from _ interested parties, 
receives representations, conducts plant 
visits and holds public hearings. Parties 
participating in these proceedings may 
conduct their own cases or be represented 
by legal or other counsel. 


At the public hearing, the industry that 
lodged the complaint attempts to persuade 
the Tribunal that it has been materially 
injured by the dumping or subsidizing of 
the goods under investigation. The 
complainant’s case is usually challenged 
by importers, and sometimes by exporters, 
who present contrary evidence. After 
cross-examination, each side has an 
opportunity to respond to the other’s case 
and summarize its own. 


The Tribunal must issue its finding within 
120 days from the date of the "preliminary 
determination" by Revenue Canada. The 
Tribunal has an additional 15 days to issue 
a statement of reasons supporting its 
decision (SIMA, section 43). Revenue 
Canada assesses duties on the dumped or 
subsidized imports if the Tribunal has 
found that they are causing material injury. 


Inquiries Conducted 
in the Past Year 


In fiscal year 1991-92, the Tribunal issued 
six findings under the provisions of 
subsection 42(1) of SIMA. 
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TABLE 3.1 


DECISIONS ON ANTI-DUMPING INQUIRIES 


Number Future 


of Cases Injury Injury 


6 5 1 


Highlights of each of the six cases follow. 
Plant visits were undertaken in three of the 
six cases to allow Tribunal Members to 
examine first-hand the state of domestic 
production processes and facilities. 
Estimates of the value of the domestic 
market for the goods under review have 
been provided, in three of the six cases, to 
give the reader a sense of the relative 
economic importance of each case. In the 
three remaining cases, it was not possible 
to provide this estimate without 
jeopardizing the confidentiality of the data 
provided by case participants. 


These summaries have been prepared for 
general information purposes only. They 
aim to give the reader a sense of the 
Tribunal’s work and have no legal status. 
The case titles have also been compressed 
to give the reader a good sense of the 
main goods covered by the finding. 
Appendix C (Table C-1) lists the findings 
issued by the Tribunal. 


Carbon Steel Welded Pipe _ from 
Argentina, India, Romania, Taiwan, 
Thailand and Venezuela — NQ-90-005 


Finding: Injury (July 26, 1991) 


Tribunal Members: Fraleigh 
(presiding), Macmillan, Gracey 


¢ Stelco Inc., Sidbec-Dosco Inc. and Ipsco 
Inc. were the three major Canadian 
producers and the complainants in this 
inquiry. They claimed that material 
injury was manifested in the form of 
price suppression and price erosion, 
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leading to a reduction in sales revenue 
and financial returns. 


The market for the subject goods, whose 
sales value was estimated at about 
$151 million in 1990, changed 
considerably between 1988 and_ the 
first quarter of 1991. The evidence 
showed that Canadian consumption of 
the subject goods peaked in 1988, 
before declining dramatically in the 
ensuing three years. Imports from the 
six countries had reached their highest 
level in the domestic market during the 
first half of 1990, then declined 
gradually in the latter part of that year 
because of a weakening market and 
importers’ reactions to the Deputy 
Minister’s investigation. 


The Tribunal noted that, besides the 
impact of the recessionary pressures in 
the economy, the subject goods were 
increasingly being sold by "attache case" 
traders. These traders, who had 
imported large quantities of pipe in 
limited sizes, offered the product at very 
attractive prices at the docks in Montréal 
or Vancouver. These offerings 
destabilised the price level in the 
domestic market and forced _ the 
domestic producers to meet those prices 
to maintain their market share. As a 
consequence, the erosion in prices had 
adversely affected the industry’s sales 
revenue, employment and profitability. 
The Tribunal found that a causal 
relationship had existed between the 
dumping of the subject goods by 
exporters in the named countries and the 
material injury suffered by the industry. 


The Tribunal also concluded that, in the 
absence of a positive finding, because of 
high dumping margins, the resumption 
of imports from the subject countries 
would be materially injurious to the 
domestic industry. 


Stainless Steel Welded Pipe from 
Taiwan — NQ-91-001 


Finding: Injury (September 5, 1991) 


Tribunal Members: Macmillan 
(presiding), Blouin, Gracey 


¢ In 1988, the domestic market for 
A-312 stainless steel welded pipe 
reached a peak, gradually declining 
thereafter until the first quarter of 1991, 
when there was a_ significant 
improvement in demand. Imports of 
pipe from all sources rose by nearly 
150 percent from 1987 to 1990, with the 
volume of pipe originating in Taiwan 
growing by more than thirtyfold. Sales 
of domestically manufactured pipe 
represented a decreasing share of the 
market over the inquiry period. 


The sole complaint and dominant 
Canadian producer, Associated Tube 
Industries (ATID, alleged that it had 
suffered material injury in the form of 
substantial revenue, market _ share, 
profitability, production and employment 
losses. The Tribunal agreed that the 
marked deterioration in key performance 
indicators over the inquiry period 
Supported the company’s claim. It was 
noted that the market for stainless steel 
welded pipe is cyclical and that ATI 
might have been expected to experience 
some decrease in performance from the 
peaks achieved in 1988. However, the 
declines experienced were far greater 
than those which could reasonably be 
attributed to market forces alone. 


¢ In reaching its decision, the Tribunal 
noted that stainless steel welded pipe is 
a commodity for which price is the 
primary purchase criterion. Therefore, 
by dumping their product, the Taiwanese 
exporters were able to dramatically 
increase their share of the domestic 
market, virtually all at the expense of 


Canadian producers. The dumping had 
a strong price-suppressive effect on the 
domestic market, with a causal link to 
ATI’s injury clearly demonstrated by 
numerous documented cases of lost sales 
and price erosion and by a series of 
decreases in the company’s published 
price lists and changes to its discount 
policy. 


The Tribunal also recognized that there 
was a likelihood of injury. It noted that 
the production capacity of the 
Taiwanese industry is very large relative 
to that of Canada. Further, imports of 
stainless steel welded pipe had remained 
at significant volumes, despite the 
launching of an _ anti-dumping 
investigation by Revenue Canada. The 
Tribunal recognized that ATI’s prices on 
some products might remain 
uncompetitive, even with a finding in 
place. However, the Tribunal concluded 
that, on balance, it had been the 
dumping, and not other factors, which 
had made the domestic industry 
uncompetitive. 


¢ A request for an exclusion of a 
Taiwanese exporter was rejected because 
the Tribunal did not find the exceptional 
circumstances that would be necessary 
to convince it to exclude a single 
company from a finding of past, present 
and future injury. 


Beer from the United States of America 
for Use or Consumption in the Province 
of British Columbia — NQ-91-002 


Finding: Injury (October 2, 1991) 


Tribunal Members: Gracey (presiding), 
Fraleigh, Blouin 


e In 1990, the overall value of the 


B.C. market for the subject goods was 
estimated to be about $500 million. The 
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three complainants, Molson Brewery 
B.C., Ltd. Labatt Breweries of 
British Columbia and Pacific Western 
Brewing Company, represented 
99 percent of total B.C. production. 
They claimed material injury in the form 
of price suppression, margin suppression, 
reduced profitability and reduced 
investment. 


In reaching its decision in this case, the 
Tribunal had to determine whether the 
B.C. producers constituted a separate 
regional industry within the meaning of 
the GATT Anti-Dumping Code. It found 
that the B.C. market was an isolated 
market and that the B.C. producers of 
beer could be regarded as a separate 
regional industry. 


The evidence showed a_ significant 
increase in import market share and the 
existence of price suppression in the 
marketplace during the period under 
review. The price suppression was 
responsible, in large measure, for the 
steady erosion in gross profits and net 
iIncomcmsDelore.. taxes  tomesthe 
B.C. industry. The erosion in gross 
profits was augmented by cost increases 
associated with the switch from the use 
of bottles to cans. The Tribunal was of 
the view that the magnitude of the injury 
to the B.C. industry was material. 


The Tribunal was convinced that the 
price suppression and, to a lesser degree, 
the costs associated with the switch from 
bottles to cans were responsible for the 
financial deterioration ofalithe 
B.C. industry. The Tribunal was also 
satisfied that the price suppression and 
the costs associated with the switch from 
bottles to cans were caused by the 
presence of dumped imports. It was, 
therefore, of the opinion that the 
dumping of the subject imports had 
caused and was causing material injury 
to all three producers. 


14 


¢ With regard to the future, the Tribunal 
recognized that the recent imposition of 
the cost of service on imports by the 
B.C. Liquor Distribution Branch had led 
to a sharp increase in the display prices 
of the dumped imports, which, if 
maintained at those levels, could allow 
the B.C. industry to recover some of its 
financial losses. However, the Tribunal 
was of the opinion that if the 
anti-dumping duties were not kept in 
place, the exporters would resume their 
dumping and could absorb some or all 
of the cost of service, if required, to 
restore their prices at the low end of the 
market and continue gaining market 
share at they expense” forthe 
B.C. industry. The Tribunal, therefore, 
found that the dumping of the subject 
beer by the subject exporters, Pabst 
Brewing Company, G. Heileman 
Brewing Company Inc. and The Stroh 
Brewery Company, was likely to cause 
material injury to the B.C. producers. 


Carbon Steel Welded Pipe from Brazil, 
Luxembourg, Poland, Turkey and 
Yugoslavia — NQ-91-003 


Finding: Injury (January 23, 1992) 


Tribunal Members: Fraleigh 
(presiding), Trudeau, Coates 


¢ The estimated value of the domestic 
pipe market in 1991 was approximately 
$130 million. The complainants in this 
inquiry, who constituted the domestic 
industry, were Stelco Inc., Sidbec-Dosco 
Inc. and Ipsco Inc. The complaint in 
this case was filed in 1988 and the 
Deputy Minister’s investigation was 
commenced at that time. However, the 
investigation was suspended in early 
1989, as the result of undertakings 
accepted by Brazil and certain of the 
other subject countries. In 
September 1991, these undertakings 


were terminated by the Deputy Minister 
because of violations by Brazil. The 
termination of the undertakings led to a 
resumption of the anti-dumping 
proceedings which had been suspended 
in 1989. The domestic producers 
contended that the present case involved 
essentially the same criteria of injury 
considered by the Tribunal in its Inquiry 
No. NQ-90-005. In support of a positive 
finding, the industry argued that, before 
the undertakings, the dumping of the 
subject goods from the named countries, 
especially Brazil, resulted in price 
erosion and price suppression. The 
resulting drop in prices caused the 
industry to incur severe reductions in 
production, sales revenue and 
profitability. 


Because of the length of time that had 
passed between the Deputy Minister’s 
Notice of Investigation in 1988 and the 
termination of the undertakings in 1991, 
the Tribunal divided its analysis in this 
case into two_ periods: the pre- 
undertaking period (pre-1988) and the 
post-undertaking period (1988 onward). 


The Tribunal noted that, between 1984 
and 1988, exporters from the named 
countries doubled their share of total 
imports. Brazil, alone, accounted for the 
major part of this growth. Moreover, 
the Deputy Minister found that imports 
from the five countries were dumped at 
high margins. The evidence showed that 
the surge in these imports resulted in 
price erosion and price suppression, 
reduced sales revenue and increasing 
losses. Given the foregoing, the 
Tribunal determined that the dumping of 
the subject goods from these countries 
had caused material injury to the 
production in Canada of like goods, in 
the pre-undertaking period. 


The Tribunal observed that, during the 
post-undertaking period, only Brazilian 


Venetian Blinds 


exporters were disrupting the domestic 
market. The evidence indicated that, 
while the market was contracting as a 
whole, Brazil’s market share and sales 
volume grew significantly. Huge excess 
capacity in Brazil made the Canadian 
market attractive to Brazilian importers. 


The Tribunal also noted that Brazilian 
exporters had violated their undertakings 
and had not appeared at the hearing to 
answer questions about their past actions 
and future intentions. The Tribunal 
therefore concluded that Brazilian 
exporters would have caused injury to 
Canadian producers but for the 
undertaking and were likely to cause 
injury in the future in the absence of a 
positive injury finding. As for the other 
subject countries, the Tribunal found 
that, in the post-undertaking period, they 
had all behaved in a disciplined manner 
in the Canadian market, and there was 
no reason to conclude that they would 
not continue to do so in the future. 


from Sweden — 


NQ-91-004 


Finding: Injury (February 7, 1992) 


Tribunal Members: Blouin (presiding), 
Fraleigh, Gracey 


¢ The complainant, Z.M.C. Metal Coating 


Inc. (Z.M.C.), accounted for virtually all 
of the domestic production of aluminum 
coil stock and steel head and bottom 
rails for use in the production of 
horizontal venetian blinds. Z.M.C. 
claimed material injury in the form of 
lost sales and market share, lost 
Opportunity to increase market share, 
price erosion and suppression, as well as 
reduced profitability, employment and 
Capacity utilization. 
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In reaching its decision in this case, the 
Tribunal concluded that the aluminum 
coil stock and the steel head and bottom 
rails are part of one and the same 
product class since the products are so 
intimately related and, if not used 
together by the fabricators of horizontal 
venetian blinds, would appear to be 
almost without any purpose or 
significant commercial use. 


The evidence showed an increase in the 
market share held by Swedish imports in 
1990 and the first half of 1991 and the 
existence of price erosion in_ the 
marketplace, particularly in 1991. In the 
Tribunal’s view, the evidence clearly 
revealed that Z.M.C. lost sales in a 
number of existing accounts, as well as 
potential sales. The complainant reacted 
mostly in 1991 to dumped imports by 
offering price discounts and rebate 
programs related to the sales of 
aluminum coil stock and steel head and 
bottom rails. As a result, sales revenues 
and net income before taxes declined. 
With falling sales, production was cut 
back, overall plant utilization declined 
and employment was reduced, both in 
terms of the number of persons 
employed and hours’ worked. In 
considering the fact and magnitude of 
these reductions, the Tribunal considered 
that the past and present injury was 
material. 


The Tribunal saw a clear causal link 
between the material injury experienced 
by the domestic producer of the like 
goods and the dumped imports. The 
Tribunal considered arguments that the 
injury to Z.M.C. was caused by other 
factors such as_ general market 
conditions, the effect of the pricing of 
other window coverings, for example, 
low-priced stock blinds, on the pricing 
of horizontal venetian blinds and the coil 
and rails used to make them, imports of 
aluminum coil stock and steel head and 
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bottom rails from the United States, 
Indonesia, Israel and Taiwan, and the 
reduction in world aluminum prices. 
The Tribunal, however, concluded that 
these factors, alone or in combination, 
were not a_ significant contributing 
element to the injury. 


The Tribunal was also of the view that 
there was a likelihood of continued 
material injury from dumped imports 
because, if the anti-dumping duties were 
not kept in place, then the Swedish 
imports would continue to erode prices 
in the Canadian market and would 
continue to gain market share at the 
expense of the domestic industry. 


¢ The Tribunal considered a request for a 
finding of massive dumping and was 
also asked to exclude an exporter and 
certain products in the event of a finding 
of material injury. On the basis of the 
evidence, the Tribunal was _ not 
persuaded that a finding of massive 
dumping was justified nor that any 
exclusions from its affirmative finding 
were warranted. 


Flat Wooden Toothpicks from the 
United States and Produced by or on 
Behalf of Forster Mfg. Co. Inc., its 
Successors and Assigns — NQ-91-005 


Finding: Future Injury 
(March 13, 1992) 


Tribunal Members: Coates (presiding), 
Coleman, Hines 


¢ Counsel for Keenan Industries Limited 
(Keenan) submitted that the business 
lost to dumped imports resulted in a 
sharp decline in production, a significant 
loss of market share, increasing 
inventory levels and a utilization rate 
that dropped to the lowest level in 
Keenan’s history. 


¢ Cowling & Braithwaite (C&B) had been 
Keenan’s Ontario distributor before 
Keenan decided to terminate the 
agreement in late 1990 because it had 
become dissatisfied with C&B’s sales 
performance. At the request of C&B, 
Keenan granted a three-month extension 
to facilitate the completion of C&B’s 
sales program during the heavy buying 
season of Christmas. It was during this 
extension period that C&B_ began 
offering the dumped Forster product to 
Keenan’s customers in Ontario. 


¢ When Keenan’s' newly appointed 
distributor began calling on accounts in 
January 1991, it was advised that 
Keenan’s prices were no_ longer 
competitive, thus necessitating price 
reductions and rebates by Keenan. 
While some smaller accounts were lost 
to C&B, Keenan managed to retain or 
recapture its large accounts until 
mid-1991, when major accounts were 
lost to C&B in Ontario and_ the 
Maritimes. 


The Tribunal noted that Keenan’s 
unfavourable results in 1991 were 
caused in part by the dumping. 
However, there were other factors at 
play. About half the market share lost 
by Keenan went to undumped imports. 
It was also noted that even though there 
were declines in production and 
utilization of capacity, and inventories 
climbed, this was largely the result of a 
sharp decline in Keenan’s export sales. 
On balance, the Tribunal found that the 
injury inflicted to date had not been of a 
material nature. 


¢ However, the Tribunal noted that C&B 
had admitted during the hearing that it 
was out to gain market share. It was 
using the subject goods as a loss leader 
and its prices for 1992 were substantially 
below 1991 prices. On this basis, the 
Tribunal concluded that prices would 
continue to fall and Keenan’s injury 


would be more severe if a future injury 
finding were not put in place. 


Reviews of Findings 
of Material Injury 


The Tribunal may review its findings of 
material injury at any time, on its own 
initiative or upon application from an 
interested party. There is also a built-in 
review system under SIMA, 
subsection 76(5), which provides for a 
finding of material injury to lapse 
automatically five years after the date of 
issuance, unless a review has been initiated 
by the Tribunal. The purpose of a review 
is to determine whether anti-dumping or 
countervailing duties remain necessary. In 
doing so, the CITT usually assesses 
whether dumping is likely to resume or 
subsidizing is likely to continue and, if so, 
whether the dumping is likely to cause 
material injury to the domestic industry. 
In a _ review, the Tribunal follows 
procedures similar to those in the original 


injury inquiry. 


Upon completion of a review, the Tribunal 
must issue a decision with reasons, much 
as in the case of an original injury inquiry. 
If the finding is rescinded, anti-dumping or 
countervailing duties are no longer levied 
on imports. If the Tribunal continues a 
finding, it may also amend or alter the 
Original finding to exclude a product or a 
country from it. 


In the past year, the CITT took action on 
10 injury cases scheduled to expire. In all 
cases, notices of expiry were issued 
inviting interested parties to make their 
views known on whether the findings 
should be continued or allowed to expire. 
In four cases, the findings were allowed to 
expire at this stage, as the Tribunal found 
that a review was not’ warranted. 
However, in five cases, the submissions 
received satisfied the Tribunal that a 
review was warranted and accordingly, 
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reviews were initiated. In the remaining 
case, the decision was pending at year end. 


TABLE 3.2 


DECISIONS ON REVIEWS OR EXPIRIES 
OF ANTI-DUMPING ACTIONS’ 


Actions Actions Actions Actions Actions 
Expired Reviewed Rescinded Continued Pending 


4 5 2 3 1 


1. The CITT took action on 10 cases during fiscal 
year 1991-92. 


Highlights of the five review cases that 
were decided in fiscal year 1991-92 are set 
out below. As in the case of original 
inquiries, plant visits were made by 
Tribunal members to observe domestic 
production processes and facilities. There 
were 21 site visits in the 5 review cases, 
with most cases involving at least one 
visit. Estimates of the value of the 
domestic market for the goods under 
review have been provided wherever 
possible. In two cases, this information is 
absent because it could not be made public 
without jeopardizing the confidentiality of 
data provided by case participants. 
Appendix C (Table C-2) provides a 
detailed listing of the review findings 
issued by the Tribunal. 


Certain Oil and Gas Well Casing Made 
of Carbon Steel from Argentina, the 
Federal Republic of Germany, the 
Republic of Korea and the United States 
of America (CIT-15-85, R-7-86) — 
RR-90-005 


Order: Continued against the United 
States of America and_ Korea. 
Rescinded against Argentina and the 
Federal Republic of Germany 
(June 10, 1991) 


Tribunal Members: Gracey (presiding), 
Coleman, Blouin 


¢ The Canadian market for the subject 
goods fluctuated widely over the decade 


18 


of the 1980s, ranging from a low of just 
over $100 million to a high of almost 
$300 million. The principal Canadian 
manufacturers of the subject goods are 
Ipsco Inc. (Ipsco) of Regina, 
Saskatchewan, the Algoma Steel 
Corporation Limited (Algoma) of Sault 
Ste. Marie, Ontario, and Prudential Steel 
Ltd. (Prudential) of Calgary, Alberta. 
Both Ipsco and Prudential produce only 
welded casing, while Algoma is the only 
domestic producer of seamless casing. 
These manufacturers submitted that the 
finding should be continued for all 
subject countries. They contended that 
the current situation was worse than it 
had been in 1986, when the present 
finding was put in place, and that 
dumping would resume if the finding 
were rescinded. Excess capacity in 
exporting countries, and evidence of 
dumping in other markets in both 
surrogate and subject goods, all pointed 
to this conclusion. 


Contrary to the position normally taken 
by exporters, parties representing 
U.S. interests generally supported 
continuation of the finding. They 
argued that the present situation in the 
U.S. market was chaotic and that this 
would quickly spread to Canada if the 
finding were rescinded. Siderca Corp., 
an Argentinean exporter, argued for a 
rescission of the finding. It noted that 
Argentina had been a minor player in 
the Canadian market in 1986, had not 
participated in the Canadian market 
since that time and had no current 
interest in the Canadian market. Its 
Capacity was essentially being fully 
utilized in meeting the demands of its 
domestic, U.S. and other foreign 
customers. Neither Korean nor German 
exporters or importers participated in the 
hearing. 


The statistical evidence presented in the 
case showed that the domestic market 


for the subject goods was substantially 
lower in 1990 than it had been in 1985. 
Significant unused domestic capacity 
existed, and production and employment 
levels were down markedly from the 
record high year of 1985. With the 
exception of the United States, whose 
share of total imports grew substantially, 
imports from all other countries declined 
between 1985 and 1990. By 1990, 
exporters from none of the subject 
countries, except the United States, had 
shipped subject goods to Canada. 
Korean exporters had been active in the 
Canadian market up until then, but those 
from Argentina and Germany had not 
participated since 1985. 


The Tribunal noted that all witnesses 
heard by it, including the Tribunal’s own 
witness, described more or less the same 
chaotic situation in the U.S. market. 
Given U.S. market conditions as well as 
the proximity and ease of access to the 
Canadian market, the Tribunal concluded 
that a rescission of the finding against 
the United States could well lead to a 
precipitous decline in the prices offered 
by U.S. exporters in Canada, resulting in 
dumping. Canadian producers would be 
obliged to match these dumped prices or 
suffer lost sales and market share. From 
the financial data submitted by the 
industry, it was evident to the Tribunal 
that even the financially strongest 
Canadian producer would be unable to 
operate profitably if Canadian prices fell 
to parity with, let alone below, 
U.S. prices. In view of the foregoing, 
the Tribunal concluded that the effects 
of dumping would be substantial in 
magnitude and would constitute injury 
of a material nature. 


The Tribunal also found that resumption 
of dumping was likely to recur from 
Korea if the finding were rescinded. 
The evidence showed that Korean firms 
have considerable production capacity, 


almost all of which is export oriented. 
Furthermore, subject goods from Korea 
were sold in the United States in 1989 
at prices which would have been 
dumped had those sales been made to 
Canada. In the Tribunal’s view, the 
potential volumes and margins of 
dumping, which could ensue if the 
finding were rescinded, would be such 
that it would disrupt the domestic 
market and thereby cause material injury 
to the domestic industry. 


As for Argentina and Germany, the 
Tribunal found little conclusive evidence 
to support the industry’s contention that 
renewed dumping was likely, in the 
immediate future. The evidence showed 
that producers from those countries had, 
for all practical purposes, abandoned the 
Canadian market for subject goods, 
following the 1986 finding. Therefore, 
the finding was rescinded for those 
two countries. 


Boneless Manufacturing Beef from the 
European 


Economic Community 


(CIT-2-86) — RR-90-006 


Tribunal 


Order: Continued (July 22, 1991) 


Members: Fraleigh 


(presiding), Macmillan, Trudeau 


The Canadian Cattlemen’s Association, 
the Dairy Farmers of Canada, Lakeside 
Packers Ltd., A Division of Lakeside 
Farm Industries, the Government of 
Alberta and the Government of 
Saskatchewan sought the continuation of 
the finding. The CBF - Irish Livestock 
and Meat Board and the EEC submitted 
that the finding should be rescinded. 


While the market value for boneless 
manufacturing beef was close to 
$550 million in 1990, the domestic 
packers had been faced with a declining 
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market since 1986. Over this period, 
their market share fell from about 
80 percent in 1986 to just over 
70 percent in 1990. While there had 
been no imports from the EEC 
since 1986 due to countervailing duties, 
imports from other countries continued 
to increase and, by 1990, they reached 
131 million pounds, up 31 million 
pounds from the level recorded in 1986. 
The loss in market share by the domestic 
packers resulted in declining profitability 
and their demand for live animals. 


With respect to a likelihood of a 
resumption of subsidized imports, the 
Tribunal noted that, although EEC 
intervention stocks could not be sold to 
Canada, such stocks could easily be used 
to satisfy current customers of Irish and 
Danish producers so that present and 
future production would be available for 
export sales to Canada. Based on the 
continuing existence of EEC support 
programs and the high intervention 
stock levels, the Tribunal concluded that 
the EEC’s substantial export capacity 
could easily supply the Canadian market 
with volumes that would reach or exceed 
those exported to Canada in 1984. 


With respect to the likelihood of 
material injury from a resumption of 
subsidized imports, the Tribunal noted 
that the subject goods were very price 
sensitive and, in order to re-enter the 
market, EEC imports would have to be 
priced below prevailing prices in the 
Canadian market. The evidence showed 
that some exporters would price the 
product at levels necessary to maintain 
their market share, and it was therefore 
evident to the Tribunal that domestic 
suppliers’ prices would be directly 
affected as they followed import prices 
down. 


In view of the financial difficulties being 
encountered by domestic packers, the 
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Tribunal noted that the industry would 
lose market share, which would have a 
detrimental effect on the domestic 
production of the subject goods as well 
as the demand for cattle. Feedlot 
operators would be faced with lower 
offerings from domestic packers. This 
would lead to reduced profit margins 
and make it more difficult for them to 
compete against U.S. feedlots for feeder 
cattle. Cow-calf operators would 
receive lower prices from domestic 
feedlots as domestic packers would be 
unable to match U.S. prices for fed 
cattle. 


¢ From the evidence, including 
simulations of an economic model of 
the beef industry, the Tribunal noted 
that revenues of cattle producers would 
decline by as much as 8 percent as a 
result of a resumption of EEC imports 
in the range of 50 million pounds 
annually. The Tribunal considered this 
decline to be significant and, coupled 
with other market factors, would have a 
material detrimental effect on Canadian 
producers. 


e Based on the evidence, the Tribunal 
continued the finding without 
amendment. 


Acrylonitrile-Butadiene-Styrene (ABS) 
Resins in Pellet Form from the Republic 
of Korea (CIT-3-86) — RR-91-001 


Order: Rescinded (September 30, 1991) 


Tribunal Members: Trudeau 
(presiding), Hines, Fraleigh 


¢ The Canadian producers who sought 
continuation of the finding were 
GE Plastics Canada Ltd. and Monsanto 
Canada Inc. 


With respect to the likelihood of 
dumping, the Tribunal accepted that 
there is excess capacity to produce 
ABS resins in pellet form in_ the 
Republic of Korea, given the estimates 
of the Korean demand for ABS resins 
and the soft market conditions in many 
foreign markets, including North 
America. However, the Tribunal was 
not prepared, on this ground alone, to 
conclude that dumping of this product 
from Korea was likely to resume in the 
foreseeable future. The evidence 
indicated that Taiwan was having a 
greater effect on price levels in the 
North American market than Korea. 
The Tribunal also noted that there had 
not been any recent imports of 
ABS pellets into Canada from Korea, 
nor had there been any anti-dumping 
actions against Korean producers in the 
United States or elsewhere that would 
lend credence to the alleged propensity 
to dump. 


On the question of industry vulnerability 
to a possible resumption of dumping, the 
Tribunal noted that recent reductions in 
Canadian production of ABS resins in 
pellet form, sales revenue and 
profitability were taking place against a 
background of market downtum and 
softening of prices. Although the 
industry could not predict the exact 
duration of the soft market for 
ABS pellets, the Tribunal was of the 
view that low-priced competition from 
the United States and Taiwan would 
continue to put downward pressure on 
prices, regardless of whether the finding 
against Korean producers remained in 
place. 


Accordingly, the Tribunal concluded that 
the injurious dumping of ABS resins in 
pellet form from the Republic of Korea 
was not likely to resume in_ the 
foreseeable future, and the Tribunal 
rescinded the finding. 


Finished Artificial Graphite Electrodes 
and Connecting Pins from Belgium, 
Japan, Sweden and the United States of 
America (CIT-4-86, R-5-87) — 
RR-91-002 


Order: Rescinded (November 27, 1991) 


Tribunal Members: Hines (presiding), 
Macmillan, Coates 


¢ The domestic manufacturers of graphite 
electrodes are UCAR Carbon Canada 
Inc. and G.L.C. Canada Inc. The 
industry holds most of the domestic 
market. 


¢ The Tribunal found that both dumping 
activity and imports from the subject 
countries had been negligible since the 
original finding on November 26, 1986. 
The Tribunal also found that about 
15 companies account for the bulk of 
electrode purchases in Canada. Of 
these, a considerable number 
traditionally purchase their electrodes 
from the domestic industry. With 
considerable overcapacity in the 
domestic industry, the Tribunal was 
persuaded that competition for market 
share would be fierce, and foreign 
electrodes would not be attracted to the 
market in any significant volumes. 


¢ Although the Tribunal was persuaded 
that dumping, if it occurred at all, would 
be limited, it assessed the potential 
impact of even this limited dumping on 
the financial performance of the 
industry. With fierce domestic 
competition driven by the considerable 
volumes of excess capacity in the 
domestic industry, the Tribunal was of 
the opinion that this domestic 
competition would severely depress 
electrode prices, to levels that would be 
unattractive to dumped _ imports. 
Although the Tribunal agreed that such 
prices would likely weaken the 
industry’s financial position, it was 
unable to attribute this effect to dumped 


21 


imports. On the basis of these 
conclusions, the Tribunal rescinded the 
finding. 


Twisted Polypropylene and Nylon Rope 
from the Republic of Korea (ADT-8-82, 
R-6-86) — RR-91-003 


Order: Continued (February 25, 1992) 
(Member Hines dissenting) 


Tribunal Members: Gracey (presiding), 
Hines, Blouin 


Counsel for the industry argued that if 
the finding were rescinded, the Koreans 
would quickly reestablish themselves as 
a major supplier in the east and west 
coast markets. After seeking out the 
coastal markets, they would pursue large 
volume purchasers in the rest of Canada. 
This re-entry of Korean goods without 
the protection of anti-dumping duties, 
coupled with ongoing Portuguese 
competition, would drive domestic prices 
down resulting in job losses, lower 
profits and further financial losses. 


In 1990, the market for the subject 
goods exceeded $15 million. The peak 
market for this review occurred in 1988, 
with production, sales and imports at 
their highest levels. There were sharp 
declines in domestic production after 
1988 due in large part to the closure of 
the Poli-Twine subsidiary, NovaStran, in 
October 1989. Production continued to 
decline after the closure as the industry 
was unable to replace this lost 
production. As a result, production 
dropped to its lowest annual level during 
the review period in 1990. In 1991, 
production fell by close to 30 percent 
from the same period in 1990. 


During the review period, imports from 
non-subject countries averaged over 
80 percent of total imports. During this 
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period, the United States replaced 
Portugual as the dominant foreign 
source of imports. Korean imports 
comprised less than 20 percent of total 
imports during the review period and 
were concentrated in the west coast 
market. 


Since the 1987 review, Korean 
producers had been assessed punitively 
high anti-dumping duties as they had 
decided not to cooperate with Revenue 
Canada. However, these high duties did 
not prevent them from maintaining a 
presence in the Canadian market. The 
majority of imports from Korea attracted 
duty drawback since this rope was 
manufactured into slings and reexported. 
Although this low pricing had been 
restricted to the sling market, the 
Tribunal considered that it might well 
represent what could happen if the 
finding were rescinded. 


With respect to the likelihood of 
material injury, the majority of the 
Tribunal noted that, if the finding were 
rescinded, the Koreans were likely to 
compete in both the east and west coast 
markets, driving prices lower than their 
present unprofitable levels. This 
likelihood was magnified by the severe 
slump which was affecting the fishing 
industry and which was not expected to 
abate in the future. 


On the basis of the evidence, the 
majority of the Tribunal considered that 
the finding should be continued. 


The dissenting member noted that the 
domestic industry seemed weaker than it 
was at the time of the finding 10 years 
ago. The factors which contributed to 
this situation, including soft markets and 
intense competition from low-priced 
Portuguese imports, U.S. imports and 
other imports, were likely to continue 
for some time. In the opinion of this 


member, the finding had not served to 
improve the industry’s performance in 
the past nor was it likely to do so in the 
future, if it were continued. 


Advices Given under 
Section 37 of SIMA 


During the past year, the Tribunal was 
asked on two occasions for an opinion as 
to whether information and evidence 
before the Deputy Minister disclosed a 
reasonable indication that the dumping of 
the subject goods (beer from the United 
States of America for use or consumption 
in the province of British Columbia; and 
Christmas trees for use or consumption in 
the province of British Columbia from the 
United States of America) had caused, was 
causing or was likely to cause material 


injury. 


SIMA requires that the Tribunal render its 
advice on the issue, without holding any 
hearings, on the basis of information that 
was before the Deputy Minister when he 
reached his decision. In both cases, the 
Tribunal concluded that the information 
disclosed a reasonable indication of 
material injury. (See Appendix C, 
Table C-6) 


Public Interest 
Consideration under 
Section 45 of SIMA 


If, during an injury inquiry, the Tribunal 
forms the opinion that the imposition of 
anti-dumping or countervailing duties may 
not be in the public interest, it must report 
this to the Minister with a statement of the 
facts and reasons that led to its 
conclusions. Also, during an injury 
inquiry, interested parties may make a 
request to the Tribunal for an opportunity 


to make representations on the matter of 
public interest. If the Tribunal decides to 
hear public interest representations, it does 
so upon completion of the injury inquiry. 


During the last year, the CITT had to 
render its opinion on the question of public 
interest in a case involving beer from the 
United States of America for use or 
consumption in the province of British 
Columbia. A brief summary of that case 
follows. 


Beer from the United States of America 
for Use or Consumption in the Province 
of British Columbia — PI-91-001 


Opinion: It is not in the public interest 
to impose duties in the full amount 
(November 25, 1991) (Member Blouin 
dissenting) 


Tribunal Members: Gracey (presiding), 
Fraleigh, Blouin 


¢ The majority of the Tribunal was of the 
opinion that, in this case, anti-dumping 
duties at levels higher than necessary to 
remove material injury were excessive 
and penalized certain products and 
exporters by raising prices unnecessarily 
high and, perhaps, by excluding them 
from the market altogether. In its view, 
that was not in the public interest. The 
excessive duties in this case not only 
provided an unnecessary benefit for the 
B.C. industry, but also meant higher 
prices and less choice for consumers. 
The majority was of this opinion 
because, with the application of the 
duties in their full amount, some of the 
subject products would only be available 
in the B.C. market at prices well above 
the price levels necessary to remove the 
material injury to the B.C. industry. 
The Tribunal did not determine the 
exact price levels required for these 
products to remove the injury to the 
B.C. industry. However, based on its 
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observations on the pricing of 
B.C. products after the imposition of the 
anti-dumping duties, it believed that 
some of the dumped imports were priced 
well in excess of what they expected the 
prevailing price to be in the relevant 
market segments. 


Dissenting Opinion of Member Blouin 


¢ Where Member Blouin differed from her 


colleagues was on the very fundamental 
question of whether there was a public 
interest at stake that overrode the 
requirement of imposing full 
anti-dumping duties following the injury 
finding by the Tribunal. She failed to 
recognize such a public interest in this 
particular case that would warrant a 
recommendation to the Minister to lower 
the level of duties. In the scheme of 
SIMA, the full imposition of 
anti-dumping duties, in her view, is 
normal when an injury finding is made. 
In this case, she argued that the 
B.C. consumers would still continue to 
benefit from a variety of brands sold at 
discount prices. She further argued that 
the only parties that would benefit from 
a lower anti-dumping duty would be the 
exporters themselves, and she failed to 
equate public interest, within the 
meaning of section 45 of SIMA, to be 
the interest of the exporters. 


Binational Panel — 
Induction Motors 


¢ In anti-dumping and countervailing duty 
cases involving goods of the United 
States, judicial review by the Federal 
Court may be replaced by a review by a 
binational panel in accordance with 
amendments to SIMA brought about by 
the passage of the Canada-United States 
Free Trade Agreement Implementation 
Act. 
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¢ The Tribunal’s decision involving 


polyphase induction motors from the 
United States (RR-89-013) was the 
subject of such a binational panel review 
under Chapter Nineteen of the FTA. 
The Tribunal’s decision was the first 
Canadian decision to be reviewed by a 
binational panel. 


Several years ago, the predecessor of the 
Tribunal, the Canadian Import Tribunal, 
made a finding that polyphase induction 
motors, exported from the United States 
into Canada at dumped prices, were 
injuring Canadian motor manufacturers. 
In 1990, the Tribunal conducted a 
review of this finding to see whether, if 
the earlier finding was allowed to 
expire, the dumping was likely to 
resume and to cause injury to Canadian 
motor manufacturers. The Tribunal 
completed its review in October 1990 
and issued a decision. In the decision, 
the Tribunal said that U.S. motors were 
still being exported to Canada at 
dumped prices, that this was likely to 
continue and that the dumping of the 
motors was likely to cause injury to 
Canadian motor manufacturers. 


Two American producers of polyphase 
induction motors, Toshiba International 
Corporation (Toshiba) and _ Baldor 
Electric Company (Baldor), and one 
Canadian importer of the motors, 
John Wilson Electric (Fordwich) Ltd. 
(John Wilson), requested the judicial 
review of the Tribunal’s decision by a 
binational panel under the FTA. The 
Canadian motor manufacturers, GE 
Canada, Westinghouse Motor Company 
and Leroy-Somer Canada _ Limitée, 
supported the Tribunal’s decision. The 
FTA allows the Tribunal to make 
arguments before the panel in support of 
its decision, and it did so. 


On each and every one of the issues 
raised, the binational panel ruled that the 


Tribunal had made reasonable and fair 
decisions in interpreting the law and in 
assessing the evidence. 


For example, the panel found that: 


the Tribunal completed its review 
within the time allowed by the law; 


the Tribunal gave Toshiba, Baldor and 
John Wilson a fair hearing; 


the Tribunal carefully considered the 
evidence when it examined such 
factors as capacity utilization of 
U.S. exporters, price competition and 
dumping activities by U.S. exporters; 
and 


- the Tribunal properly interpreted the 
law in coming to its decision. 


Accordingly, the panel affirmed the 
Tribunal’s decision. 


In October 1991, the Tribunal’s decision 
on beer exported from the United States 


of America for use or consumption in 
the province of British Columbia 
(NQ-91-002) was the subject of a 
complaint to the Binational Secretariat, 
Canadian Section. This decision will 
therefore be reviewed by a binational 
panel. The hearing will take place on 
June 1 and 2, 1992, and the panel’s 
decision is due by August 26, 1992. 


Further Information 


Appendix C provides detailed information 
on the Tribunal’s SIMA activities for fiscal 
year 1991-92. Diagram C-1 contains a 
flow diagram which details the injury 
investigation procedures followed by 
Revenue Canada and the CITT. A 


pamphlet entitled Dumping and 


Subsidizing Injury Inquiries is also 
available for those who would like to have 


further guidance on the conduct of injury 
inquiries. See Appendix F for a listing of 
this and other pertinent publications. 
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CHAPTER IV 


APPEALS 


The Tribunal, among its other duties, hears 
appeals from decisions of the Minister or 
of the Deputy Minister of Revenue 
Canada, Customs and Excise. The appeals 
involve mainly customs duties and sales 
tax matters. 


The most common type of appeals are 
those respecting Revenue Canada’s 
decisions on the classification of goods, 
which in turn determines the amount of tax 
or tariff that must be paid. Invariably, the 
party appealing the decision feels that 
another classification, under which a lower 
tax or tariff would apply, is more 
appropriate. 


Although the Tribunal strives to be 
informal and accessible, there are certain 
procedures and time constraints that are 
imposed by the law and by the Tribunal 
itself in order to provide quality service to 
the public in an efficient manner. For 
example, the appeal process is set in 
motion with a notice (or letter) of appeal, 
in writing, sent to the Secretary of the 
Tribunal within the time limit specified in 
the act under which the appeal is made. 


Under the new Rules of Procedure which 
came into effect August 28, 1991, the 
person launching the appeal (the appellant) 
normally has 60 days to submit to the 
Tribunal a document called a "brief." 
Generally, the brief states under which act 
the appeal is launched, gives an indication 
of the points in issue between the appellant 
and the Minister or Deputy Minister (in 
legal terminology, the Minister and the 
Deputy Minister are called the respondent) 
and states why the appellant believes the 
respondent’s decision is incorrect. A copy 


of the brief must also be given to the 
respondent. 


The Minister or the Deputy Minister 
(whoever has made the decision that is 
being appealed) must also comply with 
time and procedural constraints. Normally, 
within 60 days after having received the 
appellant’s brief, the Minister or Deputy 
Minister must provide the Tribunal and the 
appellant with a brief setting forth the 
respondent’s position. Once _ these 
formalities are out of the way, the 
Secretary of the Tribunal contacts both 
parties in order to schedule a hearing. 
Hearings are generally conducted in public, 
before Tribunal Members. 


An individual may present a case before 
the Tribunal in person, or be represented 
by legal counsel or by any other 
representative. The respondent is generally 
represented by a lawyer from_ the 
Department of Justice. 


Hearing procedures are designed to ensure 
that the appellant and the respondent are 
given a full opportunity to make their 
cases. They also enable the Tribunal to 
have the best information possible to make 
a decision. The appellant is the first to 
present the facts upon which a case is 
based, after which the respondent’s case is 
presented. As in a court, the appellant and 
the respondent can call witnesses to 
present evidence supporting their positions, 
and these witnesses are questioned by the 
opposing parties in order to test the 
validity of their evidence. When all the 
evidence is gathered, the parties then 
present arguments in support of their 
respective positions. 


The option of a file-based hearing is also 
offered to the appellant. Where a hearing 
is not required and the Tribunal intends 
not to proceed by way of a hearing, the 
Tribunal may dispose of the matter on the 
basis of the written documentation before 
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it. Rule 25 of the Rules of Procedure of 
the Tribunal allows the Tribunal to 
proceed in this manner once the following 
conditions have been met. Both the 
appellant and the respondent must agree on 
the facts under appeal by submitting an 
Agreed Statement of Facts, or the appellant 
must submit a written brief and have the 
respondent agree, in writing, to the facts 
presented in it. In addition, proceeding 
under Rule 25 requires consent of the 
respondent’s counsel, the Department of 
Justice. If it agrees, the respondent has the 
opportunity to file a written submission. 
The appellant can then make further 
written comments on the submission 
before the file is considered by the 
Tribunal. Rule 25 also requires that a 
public notice of the written hearing 
intention be published in the Canada 
Gazette so that any other interested 
persons can make their own views known. 


Usually, within 120 days of the hearing, 
the Tribunal issues a decision on the 
matters in dispute. The decision includes 
the reasons for its conclusions. For large 
and complicated cases, the Tribunal may 
take somewhat longer in reaching a 
decision. 


If either the appellant or the respondent 
disagrees with the Tribunal’s decision, it 
can appeal the decision to the Federal 
Court of Canada. 


The Tribunal has a large inventory of 
appeals under the Customs Act and the 
Excise (fax -Act athatrorhavey) been 
accumulating over many years. Some go 
back to 1986, but are awaiting decisions of 
other courts. Appeals on the GST are 
heard by the Canadian Tax Court. Once 
the Tribunal has heard all remaining 
appeals on the former FST, its appeal work 
will be limited mainly to Customs Act and 
SIMA disputes. We intend to make the 
adjustment as quickly as possible so that 
taxpayers do not have to wait for 
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judgements on FST cases years after the 
GST has been implemented. 


The Tribunal has already begun to review 
outstanding cases with a view to purging 
those that the appellants no longer wish to 
pursue and to setting hearing dates for 
older cases. Once hearing dates have been 
set, the Tribunal will make every effort to 
hold to them. 


Appendix D (Diagram D-1) provides a 
flow diagram that outlines the steps 
normally involved in an appeal from a 
Customs and Excise decision. 


Cases Considered 
in the Past Year 


During the 1991-92 fiscal year, the 
Tribunal heard 104 appeals of which 
35 related to the Customs Act, 66 to the 
Excise Tax Act and 3 to SIMA. Decisions 
were issued in 88 cases, of which 74 were 
heard this fiscal year. 


TABLE 4.1 


DECISIONS ON APPEALS 


Allowed 
Act Decided Allowed in Part Dismissed 


Customs Act 26 15 3 8 


Excise Tax Act 12 39 


SIMA 


Decisions on the other cases are pending, 
but are well on the way to completion. 
Appendix D (Table D-1) lists decisions on 
appeals rendered in the last fiscal year. 


The Tribunal received nine appeals 
pursuant to section 61 of SIMA. One was 
withdrawn, three decisions were rendered 
and five appeals are awaiting decision 


from the Tribunal, and should be rendered 
in the next fiscal year. 


Of the 88 decisions rendered in the current 
fiscal year, 2 have been appealed to the 
Federal Court of Canada (Hydro-Québec v. 
The Minister of National Revenue; and 
Canadian National Railway Company vy. 
The Minister of National Revenue). Of 
those decisions rendered in the last 
two fiscal years, seven are currently before 
the Federal Court (Lovell Lighting Limited 
v. The Minister of National Revenue; 
Hussmann Store Equipment Ltd. v. The 
Minister of National Revenue; Sturdy 
Truck Body (1972) Ltd. v. The Minister of 
National Revenue; Dentsply Canada Ltd. 
v. The Minister of National Revenue; 
Cuisine A.C. Inc. v. The Minister of 
National Revenue; Shaklee Canada Ltd. v. 
The Minister of National Revenue; and 
Grand Specialties Ltd. and The Perrier 
Group of Canada Inc. v. The Minister of 
National Revenue). 


The number of Customs and Excise tax 
appeals was matched by the diversity of 
products subject to the dispute. The 
products ranged from cardboard containers 
designed to carry food products and coffee 
(Guelph Paper Box Company Limited v. 
The Minister of National Revenue) to an 
electric oven imported from Germany (The 
Muffin House Bakery Ltd. v. The Deputy 
Minister of National Revenue for Customs 
and Excise) to a melengestrol acetate 
(MGA) and starch mixture used in the 
production of medication to keep cows 
from going into heat (Upjohn Inter- 
American Corporation v. The Deputy 
Minister of National Revenue for Customs 
and Excise) to apparatus used in the 
production of electricity (Hydro-Québec v. 
The Minister of National Revenue) to 
"incinolets" being electric incinerating 
toilet systems (Research  Products/ 
Blankenship of Canada Ltd. v. The Deputy 
Minister of National Revenue for Customs 
and Excise) to a thematic pamphlets 
distributed for the purposes of promoting 


tourism (La municipalité régionale de 
comté de Bécancour v. The Minister of 
National Revenue). 


In keeping with its policy of maintaining 
appeal procedures that are informal and 
accessible to the general public, the 
Tribunal dealt with an equally diverse 
range of appellants: from individuals 
appearing on their own __ behalf 
(Marc Kemper v. The Minister of National 
Revenue) to small businesses (Les Cuisines 
M.S. Inc. v. The Minister of National 
Revenue; and Sarto Plante Inc. v. The 
Minister of National Revenue) to large 
corporations (Upjohn Inter-American 
Corporation v. The Deputy Minister of 
National Revenue for Customs and Excise; 
and Dominicana de Aviacion vy. The 
Minister of National Revenue) to 
municipalities (La municipalité régionale 
de comté de Bécancour vy. The Minister of 
National Revenue; and County of 
Wheatland No. 16 v. The Minister of 
National Revenue). 


Of the many cases heard by the Tribunal 
in carrying out its appeal functions, several 
decisions stand out from among the others, 
either because of the unusual nature of the 
product in dispute or because of the legal 
significance of the case. A brief résumé of 
a representative sample of such cases 
follows. These summaries have been 
prepared for general information purposes 
only. They aim to give the reader a sense 
of the Tribunal’s work and have no legal 
Status. 


Hydro-Québec v. The Minister of 
National Revenue — Appeal No. 2374 


Decision: Application allowed in part 
(December 20, 1991) 


Tribunal Members: Trudeau 
(presiding), Macmillan, Hines 


¢ In the wake of a dispute between the 
parties, Hydro-Québec filed an 
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application for a declaration with the 
Tariff Board on September 9, 1985, the 
application being continued by the 
Tribunal under the CITT Act, 
R.S.C., 1985, c. 47 (4th Supp.). The 
application was filed under section 59 of 
thes Excise ieTaxam Acts ReS.Ce hal970, 
c. E-13, as amended, and requested that 
certain goods purchased and used by the 
company on its hydroelectric network be 
declared exempt from sales tax. The 
Hydro-Québec network covers the entire 
province of Quebec and _ includes 
generating stations and all facilities up 
to the point where subscribers are 
connected. More specifically, the 
articles in issue are located on the 
applicant’s power lines, either at the top 
of towers and poles or underground. 
The applicant claimed that the articles in 
question were machinery and apparatus 
used directly and primarily in the 
production of electricity and that they 
therefore were exempt from sales tax 
under section 29 and_ subsection 1, 
Part XIII, Schedule III to the Excise Tax 
Act. 


A number of parties entered notices of 
their intention to intervene. All were 
provincial or municipal public utilities 
and all expressed support for the 
applicant. However, only Saskatchewan 
Power Corporation, Nova Scotia Power 
Corporation and Ontario Hydro were 
represented at the hearing, and only the 
latter two submitted written arguments 
to the Tribunal. 


On December 20, 1991, the Tribunal 
allowed the application in part. With 
respect to the production of electricity, 
the Tribunal was satisfied that the 
production of electricity requires a 
source, a line and a load as claimed by 
counsel for Hydro-Québec. As to the 
criterion for direct use set out in the 
exemption provision, the Tribunal found 
that the lines were essential to the 
production of electricity. The Tribunal 
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agreed with the decision of the Tariff 
Board in Calgary Power Ltd. v. The 
Deputy Minister of National Revenue for 
Gustoms: )andoExciseh 2QL979) 
6 T.B.R. 886, in which the Board found 
that all parts that are essential to the 
proper operation of the apparatus used 
in a given production process are, by 
virtue of that fact alone, themselves 
used directly in production. As to the 
criterion of primary use added to the 
exemption provision and covering part 
of the period of assessment at issue, the 
Tribunal noted that the articles in 
question had as a primary function: to 
permit the production of electricity, as 
in the case of the towers, poles and 
conductors; to ensure that the production 
ol) clectnicityy’ meets, pspecitie 
requirements, as in the case of the 
Capacitors; to ensure that the production 
process is not interrupted, as in the case 
of the circuit breakers and_ recloser 
relays; and to ensure that the apparatus 
used for the above purposes is 
maintained in working order, as in the 
case of the dampers. The Tribunal ruled 
that there was no question that certain 
articles were used primarily in the 
production of electricity without 
restricting unduly the meaning of the 
word "primarily" as it must be 
interpreted in the context of the 
exemption provision. Further, the 
Tribunal found that the process of 
producing electricity and _ the 
consumption of electricity created 
problems that had to be _ resolved 
immediately or with minimum delay. 
This fact added to its findings that all 
articles whose role is to contribute to the 
production of electricity according to the 
required standards are used primarily 
and directly in the production of 
electricity. The same holds, according to 
the Tribunal, for accessories that assist, 
protect or ensure the proper functioning 
of these goods. 


Esden Limited v. The Deputy Minister of 
National Revenue for Customs and 
Excise — Appeal No. AP-90-006 


Decision: Appeal allowed in _ part 
(January 30, 1992) 


Tribunal Members: Coates (presiding), 
Bertrand, Hines 


¢ The goods in issue are three components 
of a proximity access control and alarm 
monitoring system known as _ the 
SE 902. The system is used to control 
and record access to secure premises. It 
will also support additional devices such 
as heat or motion detectors to monitor 
the secure premises. 


¢ The goods are linked by electrical cable 
to the central processing unit (CPU) of 
the system. They include the DLS card 
reading sensor, the ST-2 security tap 
and the MI-6/RO-1 panel. The DLS 
emits electromagnetic radiation in the 
form of radio waves which induces a 
card to transmit information back to the 
DLS through the electromagnetic field 
between them. This signal is then 
routed through the ST-2 security tap to 
the SE 902 CPU. Based on these 
signals, the CPU will allow the card 
holder to access the building. The 
ST-2 security tap isolates the signals, 
preventing any short circuit to reach the 
CPU. The MI-6/RO-1 is connected to 
six sensor devices that are triggered by 
such conditions as extreme heat. If one 
of the devices is triggered, a signal is 
sent to the CPU via the MI-6/RO-1. 
Depending on its program, the CPU 
then sends out a signal to a fire alarm or 
to a modem to automatically dial the 
fire department, etc. 


¢ The issue in this appeal was to 
determine the proper tariff classification 
of the goods. The goods were variously 
Classified by the respondent. The 
appellant claimed that the goods were 
properly classified under tariff heading 


No. 84.71 as "Automatic data processing 
machines and units thereof; magnetic or 
optical _ readers.... " Tariff item 
No. 8471.92.90 was identified as the 
most appropriate, being other automatic 
data processing machines and units 
thereof. To be classifiable as such, the 
goods must be capable of "being freely 
programmed in accordance with the 
requirements of the user." 


Much of the evidence and argument 
focused on the interpretation of the term 
"programmed." Counsel for the 
appellant advocated a more general and 
layperson’s definition, whereby it could 
be said that a user of the SE 902 was 
programming the system by inputting 
certain times during which a door will 
be unlocked or inputting certain codes 
allowing access to particular card 
holders. In contrast, counsel for the 
respondent urged the adoption of a more 
technical definition. Basically, a 
program is a set of instructions that 
shows the computer how to work. 
Under such a definition, there is a 
distinction between "instruction" and 
"data." The program is the set of 
instructions to tell the computer what to 
do with the data which are provided by 
the user through the keyboard or by 
inputs through the various devices of the 
SE 902 system. Under this definition, 
the activities described above as 
"programming" would be considered 
"configuring," meaning to input data on 
which the programmed instructions will 
work. 


Evidence at the hearing established that 
the program of the SE 902 was 
analogous to those contained in 
domestic appliances such as washing 
machines and dishwashers. Under the 
Customs Tariff, such domestic 
appliances are considered to contain 
"programmed  switchboards." The 
Tribunal concluded, therefore, that 
"freely programmed in accordance with 
the requirements of the user... " must 
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mean more than simply "programmed" 
and interpreted it to imply that the user 
can introduce or alter the instructions 
that tell the computer what to do with 
the data being inputted. As a user is 
incapable of doing this with the SE 902, 
the Tribunal found that it did not meet 
the criteria necessary to be classified as 
an automatic data processing machine. 


¢ The Tribunal was not satisfied that the 
ST-2 was properly classified as a 
junction box. Junction boxes are 
defined as "boxes fitted internally with 
terminals or other devices for 
connecting together electrical wires." It 
was apparent to the Tribunal that the 
ST-2 is much more than the basic 
device being described. 


¢ The appeal was allowed in part. The 
Tribunal found that the DLS card 
reading sensor should be classified 
under tariff item No. 8543.80.90 as 
other electrical machines and apparatus, 
having individual functions, not 
specified or included elsewhere in 
Chapter 85 of Schedule I of the 
Customs Tariff, and the ST-2 security 
tap and the MI-6/RO-1 panel should be 
classified’) under @itariff ywitem 
No. 8537.10.99 as other boards, panels 
for electrical control or _ the 
distribution of electricity ... for a voltage 
not exceeding 1,000 volts. 


Bois-Aisé de Roberval Inc. v. The 
Minister of National Revenue — Appeal 
Nos. AP-90-169 and AP-91-100 


Decision: Appeals’ allowed 
(March 20, 1992) 


Tribunal Members: Blouin (Presiding), 
Hines, Hallissey 


¢ The Tribunal heard two appeals filed 
under section 81.19 of the Excise Tax 
Act, R.S.C., 1985, c. E-15, with respect 
to an assessment made under sections 4 
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and 7 of the Softwood Lumber Products 
Export Charge Act, R.S.C., 1985, c. 12 
(3rd Supp.), as well as an application for 
refund. The issues in Appeal 
No. AP-90-169 were whether the 
mattress frame components 
manufactured by the appellant and 
exported to the United States constituted 
softwood lumber products within the 
meaning of section 4 and Part II of the 
schedule to the Softwood Lumber 
Products Export Charge Act, and if so, 
whether the appellant was subject to the 
export charge as the exporter of the 
goods in issue according to section 7 of 
the above-mentioned act. In Appeal 
No. AP-91-100, the Tribunal had to 
decide whether the appellant was 
entitled to a refund of the tax that it 
claimed to have paid in error. 


On March 20, 1992, the Tribunal 
allowed both appeals. The Tribunal 
found that, under the amendment of the 
Memorandum of Understanding 
conceming trade in certain softwood 
lumber products, signed by the 
Govemments of Canada and the United 
States on December 30, 1986, the 
amendment to Part III of the Softwood 
Lumber Products Export Charge Act in 
1987 filled a gap by including in the 
category of remanufactured products 
"box spring mattress frame components 
Supplied to customer specifications." 
According to the Tribunal, the goods in 
issue were therefore not covered by the 
more general provisions of the said act, 
in this case those of Part II, prior to the 
amendment of the said act. Further, the 
Tribunal was of the opinion that if 
Parliament had intended to link the tax 
base of the act in question to the 
American classification, it would have 
done so expressly or would have used 
the imperative form in subsection 2(3). 
The goods in issue were not therefore 
covered by the act in question during 
the period of assessment. Given the 
Tribunal’s decision on the first question 
at issue in the first appeal, there was no 


need to rule on the second, that is, who the appellant paid the money in error, and 
the exporter was. Lastly, the application these funds were considered as tax when 
for refund, which was the subject of the no tax existed. 

second appeal, was also allowed since 
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CHAPTER V 


ECONOMIC, TRADE AND 
TARIFF INQUIRIES 


The CITT Act contains broad provisions 
under which the Government or the 
Minister may ask the Tribunal to conduct 
an inquiry on any trade-related problem 
that it is facing. Under these provisions 
(sections 18 to 21), the Tribunal acts in an 
advisory capacity, with powers to conduct 
research, receive submissions and 
representations, find facts, hold public 
hearings and report, with recommendations 
as required, to the Government or the 
Minister. 


These inquiries fall into three broad 
categories: general economic inquiries, 
inquiries into tariff-related matters and 
inquiries into injury caused by imports 
generally. 


Economic and Trade 
Inquiries 


Under section 18 of the CITT Act, the 
Government may ask the Tribunal to 
inquire into and report on "any matter in 
relation to the economic, trade or 
commercial interests of Canada with 
respect to any goods or services." For 
example, such a study may be in the form 
of an examination of various alternatives 
for proposed Government action to help 
certain industries adjust to changing 
economic and trade conditions, taking into 
account existing programs, legislation, the 
international environment and Canada’s 
trading rights and obligations. Trade 
questions referred to the Tribunal may 
involve not only imports, but also export 
trade development and access conditions 
facing Canadian exports. 


An Inquiry Into the Competitiveness of 
the Canadian Fresh and Processed Fruit 
and Vegetable Industry — GC-90-001 


Tribunal Members: Coleman 
(presiding), Blouin, Gracey 


Terms of Reference: 


¢ In June 1990, the Government, on the 
recommendation of the Minister of 
Finance and the Minister of Agriculture, 
pursuant to section 18 of the CITT Act, 
directed the Tribunal to undertake 
forthwith a competitiveness inquiry in 
respect of the fresh and processed fruit 
and vegetable industry. In addition, the 
Tribunal was directed to hold public 
hearings as part of the inquiry and to 
submit its report within 18 months. 


¢ The specific terms of reference were: 


- to develop a representative profile of 
the domestic industry on a regional 
and national basis, including 
conditions and trends respecting the 
structure of the industry, production, 
consumption, marketing and _ trade 
patterns; 


- to conduct an examination of 
Canadian and U.S. goverment 
intervention which has a direct impact 
on the competitive conditions for the 
fresh and processed fruit and 
vegetable industry, including 
regulations, production and_ trade 
programs, and tax legislation at the 
federal and subfederal level; 


- to determine factors which contribute 
to the differences in the competitive 
position of Canadian and foreign 
production both in the Canadian 
market and in key export markets, 
particularly with respect to the 
U.S. market; and 
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- to provide an overall assessment, 
based on the above, of the 
challenges and opportunities facing 
the industry in the coming years, 
including the identification of 
factors which may improve the 
viability of the sector. 


quiry Process: 


The Tribunal conducted the inquiry by 
way of regional hearings across Canada, 
written submissions and_ research 
prepared by both the staff and 
consultants. 


The hearings began with a one-day 
preliminary hearing in Ottawa in 
September 1990." “By ‘the>‘end” ‘of 
March 1991, the Tribunal had held five 
weeks of hearings in Montréal, London, 
Niagara, Winnipeg, Vancouver and 
Moncton. A total of 105 producer and 
processor organizations, individuals and 
private companies appeared before the 
Tribunal. In addition, 60 written 
submissions were received. 


The research staff and expert consultants 
carried out an extensive research 
program. This research was the subject 
of two weeks of hearings in Ottawa in 
June 1991. The research included the 
preparation of industry profiles; case 
studies of the competitiveness of 
13 specific crops; government support 
programs and policies for horticulture; 
wholesale and retail procurement 
policies; land use restrictions in Ontario 
and British Columbia; and a 
comparative overview of pesticides in 
the two countries. 


This research and the reaction of the 
industry to it then formed the basis for 
the preparation of the staff report that 
was discussed at a two-day hearing in 
Ottawa in September 1991. In tum, the 
staff report and the reaction of the 


industry to it were the basis for much of 
the final report. 


Final Report: 


¢ Three of the more important Tribunal 


conclusions on the competitiveness of 
the industry were: 


- Canada’s fresh and processed fruit 
and vegetable industry as a whole has 
performed well over the past decade. 
The positive way in which it has been 
reacting in recent years to the 
pressures of free trade, high interest 
rates, a high dollar and slower 
economic growth provides confidence 
that the industry will do well in the 
future. 


- Canada’s policy on pesticides should 
be overhauled to allow Canadian 
producers to have a greater choice of 
products at lower costs, while still 
meeting high standards of health, 
safety and environmental protection. 


- The Canadian and U.S. governments 
must breathe more life into the 
Canada-United States Trade 
Agreement (CUSTA) working groups 
which aim at reducing barriers to 
trade caused by differences in areas 
such as health, safety, labelling and 
quality standards. 


¢ The Tribunal proposed a series of 


measures and policies which the various 
players should consider as ways of 
improving the competitiveness of the 
fresh and processed fruit and vegetable 
industry in Canada. The proposals for 
action were set out for the federal 
goverment, provincial govemments, 
producers, processors and distributors. 


The final report was submitted to the 
Goverment on December 20, 1991, as 


required. The report was tabled in 
Parliament on February 3, 1992. 


¢ Coincident with the tabling of the 
report, Agriculture Canada announced 
an improved regulatory system for 
pesticides. In part, this announcement 
was in response to one of the main 
findings of the Tribunal’s study of the 
industry. 


¢ Briefings on the report were provided to 
officials from Agriculture Canada, ISTC 
and International Trade and to the 
National Horticulture Committee 
(Federal-Provincial and _ industry 
committee). The Chairman of the 
Tribunal, John Coleman, gave a speech 
on the competitiveness study to the 
CHC Annual Meeting on 
March 10, 1992. 


An Inquiry Into the Allocation of 
Import Quotas — GC-91-001 


Tribunal Members: Macmillan 
(presiding), Fraleigh, Trudeau 


¢ The Governor in Council (Order in 
Council PC eri99 1-1/5 Lee dated 
August 13, 1991) directed the CITT to 
undertake an inquiry under section 18 of 
the CITT Act concerning current and 
alternative methods of allocation of 
import quotas. The purpose of this 
inquiry is to provide recommendations 
on the optimum method or methods to 
allocate import quotas on a national 
basis for supply-managed poultry and 
dairy products with respect to factors of 
equity, predictability, economic 
efficiency, transparency, entry into the 
industry, market responsiveness and 
competitiveness. The Tribunal is also 
directed to provide recommendations on 
principles that should generally guide 
any import quota allocation. 


¢ The inquiry was referred to the Tribunal 


by the Governor in Council on the 
recommendation of the Minister of 
Industry, Science and Technology and 
Minister for International Trade, the 
Minister of Agriculture and the Minister 
of Finance. The reports of the National 
Poultry Task Force and the National 
Dairy Task Force had recommended that 
current methods of import quota 
allocation in respect of poultry and dairy 
products be reviewed. 


The terms of reference direct the 
Tribunal to consider the following 
factors in its inquiry: 


- the methods by which import quotas 
have been allocated, for example, on 
the basis of traditional or historic 
imports, of market share, of 
earmarking shares for further 
processors of products not on the 
Import Control List, as well as other 
possible methods by which to allocate 
import quotas, for example, through 
auction; 


- the impact that different quota 
allocation methods have had or might 
have on the marketplace and on the 
competitive behaviour of _ its 
participants; 


- whether the method by which import 
quotas are allocated should differ as 
between the various agricultural 
products subject to import control; 


- whether the method by which import 
quotas are allocated should apply to 
the issuance of supplemental import 
permits; and 


- Canada’s international rights and 


obligations under bilateral and 
multilateral trade agreements. 
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The Tribunal has been asked to hold 
public hearings in respect of the inquiry 
and provide an opportunity for oral and 
written submissions. A_ preliminary 
public hearing was held in Ottawa on 
October 10 and 11, 1991. Its purpose 
was to ensure that all interested parties 
had an opportunity to express their 
views on the Tribunal’s planned inquiry 
process and the research program. 


The Tribunal held its first full public 
hearing in Ottawa from January 22 to 
February 6, 1992. This hearing was 
attended by approximately 30 interested 
parties, including representatives of 
firms, industry associations, 
governments, supply management 
agencies and other associations. Prior 
to the hearing, approximately 45 parties 
had filed written submissions. This 
hearing provided an opportunity for 
interested parties to present facts and 
arguments relevant to the inquiry, 
summarize and amplify prior written 
submissions and cross-examine other 
parties’ witnesses on their submissions 
and evidence filed with the Tribunal. 
Questioning of the interested parties by 
the Tribunal Members led to the 
identification of the major issues 
relating to the allocation of import 
quotas. Parties were able to question 
the Tribunal’s research staff on its 
Descriptive Staff Report, and 
consultants to the research staff on their 
report covering an economic model, 
analytic framework, and alternative 
quota allocation methods, which had 
been issued in mid-December. 


The Tribunal will hold its final public 
hearing in Ottawa beginning June 8. 
This hearing will enable interested 
parties to comment on the Research 
Branch’s Analytic Staff Report (to be 
released in May 1992) and on consultant 
reports on industry competitiveness and 
the effects of alternative import quota 
allocation methods on_ supply 


management (to be released in 
April 1992). Final argument will also 
be made at this hearing. The Tribunal 
is to submit its recommendations and 
report to the Government by 
October 13, 1992. 


Tariff-Related Inquiries 


Under section 19 of the CITT Act, the 
Minister may refer to the Tribunal for 
inquiry and report "any tariff-related 
matter, including any matter conceming 
the international rights or obligations of 
Canada in connection therewith." Such 
inquiries may involve the examination of 
a variety of questions, such as_ the 
Classification of goods or the reduction or 
elimination of tariffs and their impact on 
domestic industries. The inquiry 
conceming reductions in tariffs for textile 
products, carried out in 1989-90 at the 
request of the Minister, is a good example 
of the type of work that the Tribunal may 


be asked to perform pursuant to 
section 19. 
Public Interest Inquiry — _ Beer 


Exported from the United States of 
America for Use or Consumption in the 
Province of British Columbia — 
MN-91-001 


Tribunal Members: Gracey (presiding), 
Fraleigh, Blouin 


Terms of Reference: 


¢ On March 19, 1992, the Minister 
directed the CITT to commence an 
inquiry into the public interest arising 
from the imposition of anti-dumping 
duties on U.S. beer imported into British 
Columbia. The inquiry was referred to 
the Tribunal by the Minister, under 
section 19°*or“ the “CFT “Aet No 
deadline was set for the Tribunal’s 
report. 


¢ The specific terms of _ reference 
contained in the letter from the Minister 
were: 


- to undertake an analysis of the 
public interest arising from the 
imposition of anti-dumping duties 
as a result of the decision rendered 
by?! “thei CITT ein) “inquiry 
No. NQ-91-002 under section 42 of 
SIMA in respect of the subject malt 
beverages; 


- to base such analysis on the special 
circumstances of the case including, 
but not limited to, the market 
structure of the domestic industry, 
competition aspects, international 
aspects and any other aspects that 
may be relevant, including the 
impact of the duty on all "persons 
interested;" 


- based on the analysis and the 
consideration of the various factors 
identified as having a bearing on 
the public interest, to provide an 
opinion as to whether the 
imposition of anti-dumping duties 
or the imposition of such duties in 
the full amount on the malt 
beverages, involved in Inquiry 
No. NQ-91-002, would not or might 
not be in the public interest; and 


- if the Tribunal determines that the 
imposition of the anti-dumping 
duties in the full amount would not 
or might not be in the public 
interest, to indicate the amounts by 
which such duty should be reduced, 
and secondly, to provide the 
analysis upon which that opinion is 
based, including the estimated 
impact on all of the interested 
parties. 


Import Safeguard Inquiries 


Under sections 19 and 20 of the CITT Act, 
the Government may ask the Tribunal to 
inquire into and report on any tariff-related 
matter or any matter in relation to the 
importation of goods or provision of 
services which cause or threaten to cause 
injury to the production of goods or 
provision of services in Canada. 
Article XIX of the GATT provides that a 
contracting party may impose restrictions 
on the importation of a particular product 
in emergency situations for temporary 
periods where it is demonstrated that such 
imports cause or threaten serious injury to 
domestic producers. These safeguard 
actions may take the form of quantitative 
restrictions or surcharges. 


Section 20.1 of the CITT Act provides 
that, where the Tribunal finds, in import 
safeguard inquiries, that goods originating 
in the United States and those from other 
countries are being imported in such 
quantities and under such conditions as to 
be a principal cause of serious injury, it 
must determine whether the quantity of 
such goods from the United States is 
substantial in comparison with goods of 
the same kind from other sources and 
whether these goods from the United 
States contribute importantly to the serious 
injury or threat thereof. 


Inquiries into serious injury caused by 
imports may also be triggered by domestic 
producers. Sections 22 to 30 of the 
CITT Act allow Canadian producers of 
goods, or persons or associations acting on 
their behalf, to file with the Tribunal 
complaints of "serious injury" to Canadian 
production as a result of increased imports 
of like or directly competitive products. 
This direct access provision, which relates 
to Canada’s rights and obligations under 
Article XIX of the GATT, by industry as 
opposed to the Government, was not 
previously available other than _ for 
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safeguard actions requested by the textile 
and clothing industries. If the Tribunal 
finds the existence or threat of serious 
material injury, the Government then 
decides on the appropriate response. 


During the past year, the Tribunal did not 
conduct any general import safeguard 
inquiries. 


Under section 19 of the CITT Act, the 
Minister has given a standing reference to 
the Tribunal directing it to examine and 
report on requests by Canadian producers 
for relief from Canada’s GPT or 
CARIBCAN programs. Under the GPT 
program, the Canadian government applies 
reduced import tariffs to products of more 
thane 507developins™ countries: 
CARIBCAN provides duty-free access for 
most exports to Canada from_ the 
Commonwealth Caribbean countries. 
Canadian producers who think that they 
have been, or may be, injured by products 
imported under either of these programs 
may ask the Government to either partially 
or) <entirelyss=temove “the “GPT or 
CARIBCAN preference from any one or 
more of the countries to which it has been 
extended. 


Producers applying for this form of relief 
must show that they are being or are likely 
to be injured by actual or potential imports 
of like or directly competitive goods which 
benefit from either preferential tariff. 
Applicants do not have to represent all, or 
even any specific share, of the manufacture 
of that product in Canada, but the Tribunal 
will want to look at the situation of the 
whole industry when considering the 
application. 


Appendix E (Diagrams E-1 and E-2) 
provides more detailed information on the 
statutory provisions detailing the process 
of a _ producer-initiated safeguard 
complaint. 
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Under section 19.1 of the CITT Act, the 
Tribunal may also be asked to inquire into 
and report on the question of whether 
goods, on which tariffs are being reduced 
under the FTA with the United States, are 
being imported into Canada in such 
increased quantities and under such 
conditions that they alone constitute a 
principal cause of serious injury to 
domestic producers of like or directly 
competitive goods. 


Safeguard Review — Rubber 
Footwear — SR-91-001 


Finding: Continuation of Withdrawal 
Order (October 31, 1991) 


Tribunal Members: Hines (presiding), 
Trudeau, Blouin 


¢ This was a review of a GPT Temporary 
Safeguard Measure. The original 
inquiry was conducted by the Tariff 
Board in 1975. From 1975 to date, the 
status of GPT benefits for rubber 
footwear was reviewed and _ the 
Withdrawal Order extended on seven 
separate Occasions. 


¢ There are four Canadian producers of 
rubber footwear: The Acton Rubber 
Company Ltd., Genfoot Inc., Kaufman 
Footwear and Vimod Rubber Company. 
The value of the total Canadian market 
for the subject goods, in 1990, was 
about $25 million. | The producers 
submitted that the continuation of the 
GPT Withdrawal Order would continue 
to provide significant relief to their 
production of the subject rubber 
footwear. No importers or exporters 
participated in the hearings for this 
review. 


¢ Counsel for the Canadian industry also 
requested that rubber footwear be 
removed permanently from the list of 
goods eligible for GPT. Granting 


permanent protection would put Canada 
on par with other countries such as the 
United States and the European 
Community, which do not grant GPT 
rates on imports of rubber footwear. 


The Tribunal examined evidence 
regarding the production, imports, sales, 
profitability of Canadian producers and 
other relevant market data respecting the 
subject goods. 


The Tribunal found that the industry 
had made important strides, in recent 
years, in improving its  cost- 
competitiveness. These gains could be 
lost if the 20-percent tariff were 
eliminated. Price would fall and 
GPT countries with their enormous 
export capacity would quickly increase 
their market share to the detriment of 
the Canadian industry. 


The effects of GPT reinstatement would 
be felt first and foremost in the 
low-priced high volume segment of the 
rubber boot market. Moreover, it would 
have adverse effects not only on subject 
rubber footwear, but also on other 
non-subject products, such as rubber 
bottom boots with fabric uppers. 


¢ The Tribunal reported to the Minister 


that the Canadian producers of rubber 
footwear face a threat of injury from the 
reinstatement of the GPT rate of duty 
with respect to imports of the subject 
rubber footwear. Further, the Tribunal 
concluded that the continued application 
of the Most-Favoured-Nation tariff rate 
of 20 percent will provide significant 
relief to the Canadian producers. 


The Tribunal recommended that the 
GPT safeguard measure be extended 
until the scheduled expiry of the 
GPT program on June 30, 1994, and 
that every consideration be given to the 
removal of rubber footwear from the list 
of goods eligible for GPT rates. 


On December 13, 1991, the Minister 
extended the Withdrawal Order on 
imports of rubber footwear until 
June 30, 1994. The Minister also noted 
that the Government will consider the 
permanent removal of the GPT on these 
goods in the context of its overall 
review of the GPT program, which is 
scheduled to expire in 1994. 
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CHAPTER VI 


CANADA’S USE OF THE 
GATT ANTI-DUMPING 
CODE 


An Update 


In last year’s annual report, we 
summarized the findings of a research 
study on Canada’s use of _ the 
GATT Anti-Dumping Code for the 
period 1980-90. 


The study suggested that, for Canada, the 
use of the Anti-Dumping Code, as 
measured by a number of indicators, had 
declined since the mid-1980s. 


In this chapter, we update some of these 
indicators by including data for the 
calendar year 1991. 


The Incidence of Anti-dumping Findings 
in Canada 


Here, we look at the record of the CITT, 
and its predecessor organizations, in 
adding to and reducing the number of 
anti-dumping actions’ in place. Table 6.1, 
which shows the inventory of 
anti-dumping actions in place for the 
1980-91 period, suggests the following. 


¢ The largest increase of net anti-dumping 
actions in place occurred in 1983 
following the 1981-82 recession. 


¢ The number of anti-dumping actions in 


place peaked in 1985. 


¢ The number of anti-dumping actions 
revoked during the 1989-91 period 
represented two-thirds of the actions in 
place at the beginning of the period. 


TABLE 6.1 


ANTI-DUMPING ACTIONS IN PLACE 
1980-91 


Number of Anti-dumping Actions 
Year Added Revoked* In Place 
(Dec. 31) 


1979 

{980 

1981 

1982 

1983 

1984 
Subtotal 


1985 
1986 
1987 
1988 
Subtotal 


Subtotal 


TOTAL 181 


*Includes actions rescinded and expired. 


Source: CITT Research Branch Data Base. 


¢ The largest reduction in existing actions 
occurred in 1990 as the Tribunal 
completed reviews of many cases that 
had been "grandfathered" or 
automatically extended for up _ to 
five years with the introduction of 
SIMA on December 1, 1984. 


1. New investigations initiated and actions put in place are measured on a country-specific basis. 
The 1990 case on women’s footwear thus represents six investigations initiated and subsequently 
six actions put in place--one each for Brazil, the People’s Republic of China, Poland, Romania, 
Taiwan and Yugoslavia. 
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¢ Although the Tribunal considered about 
the same number of cases in 1991 as 
compared to 1990, the number of 
anti-dumping actions added in 1991 
exceeded the combined volume of the 
previous two years. 


Anti-dumping Coverage of 
Manufacturing Industries 


Figure 6.1 shows the proportion of 
domestic manufacturing shipments covered 
by anti-dumping actions in_ the 
period 1980-91. On average, for the 
period, about 0.9 percent of domestic 
manufacturing shipments were covered by 
anti-dumping actions. This ranged from a 


high of about 1.1 percent in 1983, 
following the 1981-82 recession, to a low 
of 0.5 percent in 1990. After falling in 
1990, the proportion of domestic 
manufacturing shipments covered by 
anti-dumping actions rose in 1991, since 
some of the cases involved sizeable 
industries (B.C. beer and carpeting). Last 
year, about $1.3 billion (current dollars) of 
domestic manufacturing shipments were 
covered. One industry - footwear, leather, 
textile and clothing products - accounted 
for 61 percent of the total value covered 
by anti-dumping duties. In previous years, 
the primary metal industry was generally 
the sector most affected by anti-dumping 
coverage. 


ALL MANUFACTURING 
DOMESTIC SHIPMENTS COVERED BY ANTI-DUMPING ACTIONS 
AS A PERCENTAGE OF ALL MANUFACTURING DOMESTIC SHIPMENTS 


FIGURE 6.1 
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Source: CITT Research Branch Data Base. 
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Anti-dumping Actions Affecting Imports 
from the United States 


Figure 6.2 shows that over the 
1980-91 period, coverage of domestic 
manufacturing shipments by anti-dumping 
actions affecting imports from the United 
States averaged about 0.2 percent. This 
compares to a 0.9-percent coverage for 
anti-dumping actions affecting imports 


FIGURE 6.2 
THE COVERAGE OF DOMESTIC MANUFACTURING SHIPMENTS BY 
ANTI-DUMPING ACTIONS DIRECTED AT THE UNITED STATES 
COMPARED TO THE TOTAL WORLD 
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CITT Research Branch Data Base. 


from all countries including the United 
States. Although the average coverage 
relating to U.S. imports has been low for 
the entire period under review, the amount 
of coverage affecting these imports 
increased significantly in 1991 as a result 
of cases concerning U.S. beer imports into 
the B.C. market and U.S. imports of 
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APPENDIX A 


Canadian International Trade Tribunal: Relevant Legislation 


Section Authority 


Canadian International Trade Tribunal Act 


18 Special Fact-Finding and Advisory Inquiries on Economic, Trade and Tariff Issues of General 
or Sectorial Interest to Canada 

19 Inquiries into Tariff-Related Matters 

19.1 Safeguard Inquiries on Goods Imported from the United States 

20 Safeguard Inquiries on the Importation of Goods into Canada or the Provision, by Persons 
Normally Resident Outside Canada, of Services in Canada 

23 Safeguard Complaints by Domestic Producers 


Special Import Measures Act (Anti-dumping and Countervailing Duties) 


33, 34, 35 and 37 Advice on Injury at Case Initiation 
42 Inquiries with Respect to Material Injury Caused by the Dumping and Subsidizing of Goods 
44 Recommencement of Hearing (on Remand from the Federal Court or a Canada-United States 


Binational Panel) 


45 Advice on Public Interest Considerations 

61 Appeals of Re-Determination pursuant to Section 59 
76 Reviews of Findings of Material Injury 

89 Rulings on Who is Importer 


Customs Act 


67 Appeals of Certain Decisions of the Deputy Minister of National Revenue (Customs and 
Excise) 

68 New Hearings on Remand from Federal Court 

70 References 


Excise Tax Act 


81.19, 81.21, 81.22, 81.23 and 81.33 Appeals of Certain Decisions of the Minister of National Revenue 


81.32 Extensions of Time for Objection or Appeal 
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Section Authority 


Softwood Lumber Products Export Charge Act 


18 Appeals 


Energy Administration Act 


13.63 Appeals 
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APPENDIX C — SIMA ACTIVITIES 


Table C-1 


Findings Issued Under Section 43 of the Special Import Measures Act Between April 1, 1991, 
and March 31, 1992 


Inquiry No. Product and Country of Origin Date of Finding Finding 

NQ-90-005 Carbon Steel Welded Pipe from Argentina, India, July 26, 1991 Injury 
Romania, Taiwan, Thailand and Venezuela 

NQ-91-001 Stainless Steel Welded Pipe from Taiwan September 5, 1991 Injury 

NQ-91-002 Beer from the United States of America for Use or October 2, 1991 Injury 
Consumption in the Province of British Columbia : 

NQ-91-003 Carbon Steel Welded Pipe from Brazil, January 23, 1992 Injury 
Luxembourg, Poland, Turkey and Yugoslavia 

NQ-91-004 Venetian Blinds from Sweden February 7, 1992 Injury 

NQ-91-005 Flat Wooden Toothpicks from the United States March 13, 1992 Future Injury 


and Produced by or on behalf of Forster Mfg. Co. 
Inc., its Successors and Assigns 


Table C-2 


Orders Issued Under Section 76 of the Special Import Measures Act Between April 1, 1991, 
and March 31, 1992 


Review No. Product and Country of Origin Order Date Outcome 
LL NS, 
RR-90-005 Certain Oil and Gas Well Casing Made of Carbon June 10, 1991 Continued with 

Steel from Argentina, the Federal Republic of Exception of 

Germany, the Republic of Korea and the United Argentina and the 

States of America Federal Republic of 

Germany 

RR-90-006 Boneless Manufacturing Beef from the European July 22, 1991 Continued 


Economic Community 


RR-91-001 Acrylonitrile-Butadiene-Styrene (ABS) Resins in September 30, 1991 Rescinded 
Pellet Form from the Republic of Korea 


RR-91-002 Artificial Graphite Electrodes and Connecting Pins November 27, 1991 Rescinded 
from Belgium, Japan, Sweden and the United 
States of America 


RR-91-003 Twisted Polypropylene and Nylon Rope from the February 25, 1992 Continued 
Republic of Korea 


a | 


Table C-3 


Notices of Expiry of AD or CVD Findings Issued Between April 1, 1991, and March 31, 1992 


Reference No. Product and Country of Origin Date of Decision Outcome 
LLL LLL TL I EE TOOT 
LE-91-001 Alpine Ski Poles from France and Italy July 25, 1991 Expired as of 
December 22, 1991 
LE-91-002 Twisted Polypropylene and Nylon Rope from the September 13, 1991 Initiation of Review 
Republic of Korea No. RR-91-003 
LE-91-003 Subsidized Grain Corn from the United States of January 15, 1992 Expired as of 
America March 5, 1992 
LE-91-004 Butt Weld Fittings from Japan December 6, 1991 Expires as of 
April 15, 1992 
LE-91-005 Fresh Whole, Yellow Onions from the United February 14, 1992 Initiation of Review 
States of America for Use or Consumption in the No. RR-91-004 


Province of British Columbia 


LE-91-006 Gasoline Powered Chain Saws from the Federal February 17, 1992 Expires as of 
Republic of Germany, Sweden and the United July 2, 1992 
States of America 


LE-91-007 Waterproof Rubber Footwear from Pending at year end 
Czechoslovakia, Poland, the Republic of Korea, 
Taiwan, Hong Kong, Malaysia, Yugoslavia and the 
People’s Republic of China 


Table C-4 


Inquiries into Dumping and/or Subsidizing Commenced Under Section 42 of the 
Special Import Measures Act, but not yet Decided as of March 31, 1992 


Last Legal Date 


Inquiry No. Product and Country of Origin Date of Notice to Issue Finding 
PLL a ES TS SE SET 
NQ-91-006 Machine Tufted Carpeting from the United States December 19, 1991 April 17, 1992 

of America 
NQ-91-007 Tapered Roller Bearings from Japan March 19, 1992 July 9, 1992 
Table C-5 


Notices of Review Issued Pursuant to Section 76 of the Special Import Measures Act with 
Decision Pending as of March 31, 1992 


Review No. Product and Country of Origin Date of Notice 
SRL SE I I TE SS TE IN A TT) 
RR-91-004 Fresh Whole, Yellow Onions from the United States of November 29, 1991 


America for Use or Consumption in the Province of 
British Columbia 


RR-91-005 Brass Replacement Key Blanks from Italy January 15, 1992 


RR-91-006 Chemically Presensitized Aluminum Offset Printing February 14, 1992 
Plates from Japan and the United Kingdom 


Table C-6 


Advices Given Under Section 37 of the Special Import Measures Act Between April 1, 1991, 
and March 31, 1992 


Reference No. Product and Country of Origin Date of Advice Advice 
LL ST PS ST TS EO ETI IS 
RE-91-001 Beer from the United States of America for Use or May 2, 1991 Reasonable 

Consumption in the Province of British Columbia Indication of Injury 
RE-91-002 Christmas Trees from the United States of January 15, 1992 Reasonable 

America for Use or Consumption in the Province of Indication of Injury 


British Columbia 


Table C-7 
Other Activities Under the Special Import Measures Act 


1. Public Interest Consideration Under Section 45 of the Special Import Measures Act 


Inquiry No. Product and Country of Origin Date of Opinion Opinion 
LLL I TL 
Pl-91-001 Beer from the United States of America for Use or November 25, 1991 Would not be in the 
(NQ-91-002) Consumption in the Province of British Columbia public interest for 


anti-dumping duties 
in the full amount of 
the margin of 
dumping to be 
imposed on all of 
the imports of the 
subject goods. 


2. Requests for Review of Findings and Orders Under Subsection 76(2) of the Special 
Import Measures Act 


Case No. Product Decision 
SAE SS ET SE ES SS IS 
RD-91-001 Brass Replacement Key Blanks Review of Finding has 
been Initiated 
(RR-91-005) 
RD-91-002 Chemically Presensitized Aluminum Offset Printing Review of Finding has 
Plates been Initiated 
(RR-91-006) 
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Table C-8 


Canadian International Trade Tribunal Decisions Before the Federal Court of Canada at 
March 31, 1992 


Case No. Product Federal Court No. 
LN SL I TST I ST I SE EES 
NQ-89-003 Women’s Footwear A—372—90 
A—373—90 
NQ-90-005 Carbon Steel Welded Pipe A—774—91 
NQ-91-003 Carbon Steel Welded Pipe A—137—92 
NQ-91-004 Venetian Blinds A—330—92 
Table C-9 


Decision of the Canadian International Trade Tribunal Before a Canada-United States 
Binational Panel at March 31, 1992 


Case No. Product Binational Panel No. 


NQ-91-002 Beer from the United States of America for Use or CDA—91—1904—02 
Consumption in the Province of British Columbia 


Table C-10 


AD/CVD and Safeguard Petition Cases in Place as of March 31, 1992 


Date of Original Finding/ 
Inquiry No. Product and Country Finding Remarks 
SE TL VE LS GE DL TEES 
ADT-4-74 Photo Albums with Self-Adhesive Leaves from January 24, 1975 Altered 
Japan and the Republic of Korea September 4, 1990 
(RR-89-01 2) 
ADT-8R-78 Small Induction Motors from the United States of April 15, 1983 Continued 
America October 10, 1990 
(RR-89-013) 
ADT-4-79 Waterproof Rubber Footwear from May 25, 1979 Notice of Expiry 
Czechoslovakia, Poland, the Republic of Korea (LE-91-007) 
and Taiwan 
ADT-2-82 Waterproof Rubber Footwear from Hong Kong, April 23, 1982 Notice of Expiry 
Malaysia, Yugoslavia and the People’s Republic of (LE-91-007) 
China 
ADT-8-82 Twisted Polypropylene, Polyethylene and Nylon October 7, 1982 Continued 
Rope from the Republic of Korea February 25, 1992 
(RR-91-003) 
ADT-6-83 Carbon Steel Welded Pipe from the Republic of June 28, 1983 Continued 
Korea June 5, 1990 
(RR-89-008) 
ADT-11-83 Tillage Tools from Brazil December 28, 1983 Continued 
November 24, 1988 
(R-9-88) 
ADT-4-84 Whole Potatoes from the United States of America June 4, 1984 Continued 
for Use or Consumption in the Province of British September 14, 1990 
Columbia (RR-89-010) 
ADT-6-84 Paint Brushes and Heads from the People’s June 20, 1984 Altered 
Republic of China October 22, 1987 
(R-7-87) 
CIT-18-84 Photo Albums with Self-Adhesive Leaves from April 26, 1985 Altered 
Hong Kong and the United States of America, and September 4, 1990 
Self-Adhesive Leaves from Hong Kong, the United (RR-89-01 2) 
States of America and the Republic of Korea 
GIC-1-84 Canned Ham from Denmark and the Netherlands, August 7, 1984 Continued 
and Canned Pork-Based Luncheon Meat from the March 16, 1990 
EEC (RR-89-003) 
CIT-6-85 Polyphase Induction Motors from Brazil, Japan, October 11, 1985 Continued 
Mexico, Poland, Taiwan and the United Kingdom October 10, 1990 
(RR-89-013) 
CIT-10-85 Photo Albums with Self-Adhesive Leaves from the February 14, 1986 Continued 
People’s Republic of China September 4, 1990 
(RR-89-01 2) 
CIT-15-85 Oil and Gas Well Casing from Argentina, the April 17, 1986 Altered 
Federal Republic of Germany, the Republic of June 10, 1991 
Korea and the United States of America (RR-90-005) 
CIT-16-85 Whole Potatoes from the United States of America April 18, 1986 Continued 
for Use or Consumption in the Province of British September 14, 1990 
Columbia (RR-89-010) 


Table C-10 (cont’d) 


Date of Original Finding/ 
Inquiry No. Product and Country Finding Remarks 
ALLL a TS 
CIT-2-86 Subsidized Boneless Manufacturing Beef from the July 25, 1986 Continued 
EEC July 22, 1991 
(RR-90-006) 
CIT-1-87 Fresh Whole, Yellow Onions from the United April 30, 1987 Currently under 
States of America for Use or Consumption in the Review 
Province of British Columbia (RR-91-004) 
CIT-4-87 Chemically Presensitized Aluminum Offset Printing October 27, 1987 Currently under 
Plates from Japan and the United Kingdom Review 
(RR-91-006) 
CIT-5-87 Photo Albums from Singapore, Malaysia and November 3, 1987 Continued 
Taiwan September 4, 1990 
(RR-89-012) 
CIT-11-87 Pocket Photo Albums from Japan, the Republic of February 26, 1988 
Korea, the People’s Republic of China, Hong 
Kong, Taiwan, Singapore, Malaysia and the 
Federal Republic of Germany 
CIT-1-88 Butt Weld Pipe Fittings from Japan August 3, 1988 
CIT-2-88 Sour (Tart) Cherries from the United States of January 30, 1989 
America 
CIT-3-88 Fresh, Whole, Delicious, Red Delicious and February 3, 1989 
Golden Delicious Apples from the United States of 
America 
NQ-89-002 Brass Replacement Key Blanks from Italy October 13, 1989 Currently under 
Review 
(RR-91-005) 
NQ-89-003 Women's Footwear from Brazil, the People’s May 3, 1990 
Republic of China, Taiwan, Poland, Romania and 
Yugoslavia 
NQ-89-004 Refill Paper from Brazil July 6, 1990 
NQ-90-003 Photo Albums with Self-Adhesive Leaves from January 2, 1991 
Thailand, Indonesia and the Philippines 
NQ-90-005 Carbon Steel Welded Pipe from Argentina, India, July 26, 1991 
Romania, Taiwan, Thailand and Venezuela 
NQ-91-001 Stainless Steel Welded Pipe from Taiwan September 5, 1991 
NQ-91-002 Beer from the United States of America for Use or October 2, 1991 
Consumption in the Province of British Columbia 
NQ-91-003 Carbon Steel Welded Pipe from Brazil, January 23, 1992 
Luxembourg, Poland, Turkey and Yugoslavia 
NQ-91-004 Venetian Blinds from Sweden February 7, 1992 
NQ-91-005 Toothpicks from the United States of America March 13, 1992 
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Diagram C-1 


Dumping and Subsidizing Injury Inquiries 


reasonable Indication of material Injury. 


NO 


Deputy Minister does not begin investigation 
and closes file. 


Deputy Minister terminates investigation 
because Insufficient evidence of dumping or 
subsidizing or negligible margin. 

lf Deputy Minister terminates because not 
reasonable Indication of material Injury, 
Deputy Minister or complainants may refer 
question to Tribunal as above, and positive 
advice leads to continuation of Investigation. 


On receipt of complaint, Deputy Minister of National 
Revenue, Customs & Excise, decides not to Initiate a 
dumping or subsidizing investigation because no 


Complainants may refer to Tribunal question 
whether reasonable Indication of material injury. 


On basis only of Information before Deputy Minister, Tribunal 


advises whether reasonable Indication of material Injury. 


On receipt of complaint, Deputy Minister of 
National Revenue, Customs & Excise, decides 
to Initiate a dumping or subsidizing 


Investigation. 


Deputy Minister may immediately 
refer to Tribunal question whether 
reasonable Indication of material 


Injury. material Injury. 


30 days 


NO 
YES 


Deputy Minister Initiates or continues ongoing 
Investigation. 


Deputy Minister makes preliminary 
determination of dumping or subsidizing and 
notifies Tribunal and parties. 


Deputy 


Investigation. 


Tribunal Issues Notice of Commencement of 
Inquiry, advises parties and sends 
questionnaires to producers and Importers. 


if 1 
Tribunal receives cases of 20 days 


complainants/producers, Importers and 
exporters, and holds public hearings following 
receipt of final determination of dumping or 
subsidizing by Deputy Minister. 


Finding of existence or absence of past, 
present or future material Injury Issued by 
Tribunal and sent to Deputy Minister and 
parties. 
15 days 


Reasons for finding issued by Tribunal and 
sent to Deputy Minister and parties. 


Where as a result of a positive finding the Tribunal Is requested to consider whether the Imposition of an ant-dumping or 
countervailing duty Is In the public interest, or Itself raises the question, the Tribunal may consider the question with or 


without public hearings. 


If the Tribunal forms the opinion that Imposition of the duty, in whole or In part, would not be in the public Interest, it reports 
this opinion to the Minister of Finance together with the reasons, and publishes this report In the Canada Gazette. 


Any person or gov't. receiving notice may refer to 
Tribunal question whether reasonable Indication of 


30 days 


30 days 


Deputy Minister terminates 
investigation. 


Minister 
undertaking and suspends 


accepts 


a) 


APPENDIX D — APPEALS 


Table D-1 


Appeal Decisions Rendered Under Section 67 (Formerly Section 47) of the Customs Act, 
Section 81.27 (Formerly Section 51.27) of the Excise Tax Act and Section 61 of the Special 
Import Measures Act Between April 1, 1991, and March 31, 1992 


Appeal No. Appellant 


Date of Decision 


Decision 


Customs Act 


AP-90-027 Royal Telecom Inc. April 5, 1991 Dismissed 
2396 The Muffin House Bakery Ltd. August 6, 1991 Allowed 

2615 Lahave Equipment Limited August 6, 1991 Allowed 

2684 Industrial Fine Casting Limited August 6, 1991 Allowed 
AP-90-161 York Barbell Company Limited August 19, 1991 Allowed 

2935 Farmer's Sealed Storage September 9, 1991 Allowed 
AP-89-180 Asea Brown Boveri Inc. September 9, 1991 Dismissed 
AP-90-081 Importation/Exportation Y&Y September 12, 1991 Allowed 

2372 EEV Canada Limited September 25, 1991 Allowed 
AP-89-216 SKF Canada Limited November 12, 1991 Dismissed 
AP-89-221 SKF Canada Limited November 12, 1991 Dismissed 
AP-89-222 SKF Canada Limited November 12, 1991 Allowed in Part 
AP-89-223 SKF Canada Limited November 12, 1991 Dismissed 
AP-90-179 Crosby Valve Ltd. November 20, 1991 Allowed 
AP-89-281 Windsor Wafers, Division of Beatrice Foods Inc. November 21, 1991 Allowed 
AP-90-197 Upjohn Inter-American Corporation January 20, 1992 Allowed 
AP-90-006 Esden Limited January 30, 1992 Allowed in Part 
AP-90-174 Research Products/Blankenship of Canada Ltd. January 30, 1992 Allowed in Part 
AP-91-113 Marc Kemper January 31, 1992 Allowed 
AP-89-214 Little Bear Organic Foods February 12, 1992 Dismissed 
2874 Rosemount Instruments Limited February 24, 1992 Allowed 

3058 M&S X-Ray Services Limited February 28, 1992 Allowed 
AP-89-170 MLG Enterprises Limited March 10, 1992 Dismissed 
2871 |-D Foods Corporation March 10, 1992 Allowed 

2908 |-D Foods Corporation March 10, 1992 Allowed 
AP-91-131 York Barbell Co. Ltd. March 16, 1992 Dismissed 


Nn 
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Table D-1 (cont’d) 


Appeal No. Appellant Date of Decision Decision 


Excise Tax Act 


AP-89-033 Charco Industries April 4, 1991 Dismissed 
2922 Les Granits Appalaches Inc. April 19, 1991 Dismissed 
3006 Versalab Inc. June 3, 1991 Dismissed 
2938 Canadian Pacific Limited June 3, 1991 Dismissed 
2977 Canadian National Railway Company June 3, 1991 Dismissed 
2669 Icam Technologies Corporation June 27, 1991 Allowed 

3105 Pappa Geppetto’s Wonderful Wooden Things Ltd. June 27, 1991 Dismissed 
AP-90-241 Pappa Geppetto’s Toys Victoria Ltd. June 27, 1991 Dismissed 
3071 Nova Lumber Co. Ltd. July 19, 1991 Dismissed 
3079 M.H. Riley Enterprises of Florida, Inc. July 19, 1991 Allowed in Part 
AP-89-225 Peniston Interiors (1980) Inc. July 22, 1991 Dismissed 
2981 581204 Ontario Limited August 6, 1991 Dismissed 
AP-90-055 The Closet Shop Inc. August 6, 1991 Allowed in Part 
3035 Scubs Marketing Ltd. August 19, 1991 Dismissed 
AP-89-267 Perma Tubes Ltd. August 19, 1991 Dismissed 
AP-90-122 Boutique du store décoratif Inc. August 21, 1991 Dismissed 
AP-89-27 1 Roy Dennis Roofing Ltd. August 22, 1991 Dismissed 
AP-90-106 Government of Ontario, Ministry of Transportation September 13, 1991 Allowed 
AP-89-232 Dominicana de Aviacion September 25, 1991 Dismissed 
AP-90-002 Volkswagen Canada Inc. October 2, 1991 Dismissed 
AP-89-274 Pelletrex Ltée October 15, 1991 Dismissed 
AP-90-167 Panini Canada Ltd. October 28, 1991 Dismissed 
AP-90-168 Panini Canada Ltd. October 28, 1991 Dismissed 
AP-89-012 Johnson International Inc. October 31, 1991 Allowed in Part 
AP-90-004 Island Coastal Services Ltd. October 31, 1991 Dismissed 
AP-90-102 Seaway Industrial & Automotive Supplies Ltd. November 20, 1991 Dismissed 
AP-90-215 Meubles M.S. Enr. November 20, 1991 Dismissed 
AP-90-216 Les Cuisines M.S. Inc. November 20, 1991 Dismissed 
AP-89-158 Dure Foods November 21, 1991 Dismissed 
AP-89-032 Sunset Lamp Manufacturing Company Ltd. December 12, 1991 Allowed 

2374 Hydro-Québec December 20, 1991 Allowed in Part 


3) 


Table D-1 (cont’d) 


Appeal No. Appellant Date of Decision Decision 
SELLA AL LL A ET] 
AP-90-145 Guelph Paper Box Company Limited January 7, 1992 Allowed 
2894 County of Wheatland No. 16 January 13, 1992 Dismissed 
AP-91-062 Athans Chemicals January 13, 1992 Dismissed 
AP-91-060 Print Ability Inc. January 14, 1992 Dismissed 
AP-89-269 Panel Products, Division of Component Structures January 20, 1992 Dismissed 
(1981) Ltd. 
AP-90-188 Printing Unlimited (1985) Ltd. January 20, 1992 Dismissed 
3040 Bevel Edge Glassworks Ltd. January 27, 1992 Allowed 
AP-90-194 Tjerk de Jong January 29, 1992 Dismissed 
AP-90-001 Electricité Standard Inc. February 4, 1992 Dismissed 
AP-90-058 Blowey-Henry, a Division of Moussa & Sons February 6, 1992 Allowed 
Enterprises 
AP-90-112 Nerco Con Mine, Ltd. February 6, 1992 Allowed 
2983 Les Industries Vogue Ltée February 7, 1992 Allowed 
AP-90-107 Timmins Tire Sales Ltd. February 10, 1992 Allowed 
AP-90-026 Hillsborough Resources Limited February 11, 1992 Dismissed 
AP-90-117 Artec Design Inc. March 2, 1992 Dismissed 
AP-90-118 Seine River Cabinets Ltd. March 2, 1992 Dismissed 
AP-91-045 Imperial Cabinet (1980) Co. Ltd. March 2, 1992 Dismissed 
AP-89-013 Hyalin International (1986) Inc. March 10, 1992 Dismissed 
AP-89-233 Erin Michaels Mfg. Inc. March 10, 1992 Allowed 
AP-90-176 |-D Foods Corporation March 10, 1992 Allowed in Part 
AP-90-178 |-D Foods Corporation March 10, 1992 Allowed in Part 
AP-91-065 La municipalité régionale de comté de Bécancour March 10, 1992 Allowed in Part 
AP-89-260 J.B. Furniture Manufacturing Ltd. March 16, 1992 Dismissed 
AP-90-017 Sarto Plante Inc. March 16, 1992 Dismissed 
2970 Les Pétroles J. & G. Gauthier Inc. March 17, 1992 Dismissed 
3107 Rova Products Canada Inc. March 18, 1992 Allowed in Part 
AP-90-169 Bois-aisé de Roberval Inc. March 20, 1992 Allowed 
AP-91-100 Bois-aisé de Roberval Inc. March 20, 1992 Allowed 


ON 
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Table D-1 (cont’d) 


Appeal No. Appellant Date of Decision Decision 
EA SDA SS LS ESET EE ET) 


Special Import Measures Act 


AP-90-018 Nikka Industries Ltd. August 20, 1991 Allowed 
3053 Direct Import Dico Corporation January 16, 1992 Allowed 
AP-90-245 One Hour Photo Centre February 17, 1992 Dismissed 


Table D-2 


Appeals Heard and Pending Under Section 67 (Formerly Section 47) of the Customs Act, 
Section 81.19 (Formerly Sections 51.19 and 51.21) of the Excise Tax Act and Section 61 of 
the Special Import Measures Act 


Appeal No. 


Appellant 


Date of Hearing 


Customs Act 


AP-89-151 
AP-89-165 
AP-89-234 
AP-90-075 
AP-90-138 
AP-90-211 
AP-91-110 
AP-91-130 


AP-91-138 


Excise Tax Act 


Polygram Inc. 

Polygram Inc. 

Anderson and Evans 

Industrial Adhesives, Division of Timminco 
Pigmalion Services 

Philips Electronics Ltd. 

Sandvik Rock Tools 

C.J. Michael Flavell 


Kenroc Tools Inc. 


Alpha Fuels Ltd. 


Beacon Christian High School 
Pierre Roberge 

Tom Baird & Associates Ltd. 
Total Graphics 

Life Skill Program/Huntsville 
Ressources Média Inc. 

The Chocolate Messenger Ltd. 
Les Carriéres Ducharme Inc. 
Purdel, Coopérative agro-alimentaire 
Suntech Optics Inc. 

Essex Topcrop Sales Ltd. 
Till-Fab Ltd. 

Airway Surgical Appliances Ltd. 
|.E.C. Holden Inc. 


Bulk-Store Structures Inc. 


February 24 and 25, 1992 
February 24 and 25, 1992 
October 21, 1991 

March 17, 1992 

January 29, 1992 

March 4, 1992 

March 25, 1992 

February 11, 1992 


March 25, 1992 


October 2 and 3, 1992 
December 2, 1992 


March 19, 1992 
February 13, 1992 
March 31, 1992 
March 31, 1992 
March 19, 1992 
February 27, 1992 
March 9, 1992 
March 4, 1992 
February 10, 1992 
February 20, 1992 
February 19, 1992 
February 13, 1992 
March 2, 1992 
March 3, 1992 


March 26, 1992 


Table D-3 


Canadian International Trade Tribunal Decisions Before the Federal Court of Canada at 
March 31, 1992 


Appeal No. Appellant Federal Court No. 
LL LL TS IE ET TT IST SSS RT YES TE TT EE 
2374 Hydro-Québec A—322—92 
2925 Lovell Lighting Ltd. T—2057—89 
2940 Shaklee Canada Inc. T—3012—90 
2977 Canadian National Railway Company T—2458—91 
2979 Sturdy Truck Body Ltd. T—2218—89 
3030 Grand Specialties Ltd. and the Perrier Group of Canada T—495—91 

Inc. 
3095 Dentsply Canada Ltd. T—2151—90 
AP-89-027 Hussmann Store Equipment Limited T—2382—90 
AP-90-063 Cuisines A.C. Inc. T—1097—91 
Table D-4 


Tariff Board Decisions Before the Federal Court of Canada at March 31, 1992 


Appeal No. Appellant Federal Court No. 

LE ST RO IE ME 

955 Société Aptunion et al. A—39—71 

956 Blanc et al. A—40—71 

1546 Loblaws Ltd. A—78—81 
Steinberg Inc. et al. (Intervenor) A—27—81 

1611/ Pioneer Pools Ltd. A—210—83 

1612 Mursatt Chemicals Ltd. (Intervenor) A—211—83 

1829 Polymer Technology Corporation A—464—83 

1875 Dufferin Materials & Construction et al. A—443—83 

1968 Allergan Inc. A—463—83 

2763 Three Buoys Houseboat Builders Ltd. T—557—89 

2812 Dalhousie University, Financial Services T—1831—88 
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Diagram D-1 
Appeals from Customs and Excise Decisions 


Person exhausts or waives recourse to 


National Revenue, Customs & Excise. 

Within the time limits set down in the applicable 
legislation. Normally within 90 days of the 
relevant decision. 


Appellant files appeal with the Tribunal by 
written notice to Secretary. 


Secretary acknowledges appeal, assigns appeal number, advises appellant 
on procedures and requests briefs from appellant and respondent. 


Within 60 days 


Appellant submits brief to Tribunal. 


Within 60 days 


Federal Dept. of Justice submits brief on behalf of respondent, Revenue 
Canada. 


Hearings are scheduled in consultation with appellant and respondent or 
thelr counsel. Notice Is published in Canada Gazette. 


Parties seeking intervenor status apply or make their case toTribunal In writing. 
Where provided In the legislation, the Tribunal seeks views of appellant and 


respondent before deciding on intervenor status. 


Appellants and intervenors may 
withdraw before a hearing has 
commenced but not after. 

Within 90 days of receipt of respondent's brief, hearings are held and 
appellant, respondent and any authorized intervenor make their cases. 


Normally 120 days, but somewhat longer for 
large and complicated cases. 


Tribunal's decision is issued with reasons. 
Within the time limits set down in the applicable 


legislation. 


Appellant or respondent may appeal 
decision of the Tribunal to the Federal 


Court. 


APPENDIX E — ECONOMIC, TRADE AND TARIFF 
INQUIRIES 


Table E-1 


Inquiries into Economic, Trade and Tariff-Related Matters Under Sections 18 and 19 of the 
Canadian International Trade Tribunal Act 


General Inquiries - Reports Issued 


Reference No. Issue Date of Report Outcome 


GC-90-001 Fruits and Vegetables December 20, 1991 Identified the need for 
competitive partnerships among 
growers, processors, distributors 
and the federal and provincial 
governments; Shared the 
industry's view that Canada’s 
policy on pesticides must be 
overhauled and that Canadian 
and U.S. governments must 
breathe more life into CUSTA 
working groups; and Observed 
that NAFTA is not likely, in the 
short and intermediate term, to 
have a marked overall effect or 
Canada’s exports and imports of 
fruits and vegetables with 
Mexico. 


GC-91-001 Import Quotas Report Requested by 
October 13, 1992 


MN-91-001 Beer from the United States of 
America for Use or Consumption in 
the Province of British Columbia 


Table E-2 


Safeguard Review 


Review No. Product and Country of Origin Report Date Outcome 
LLL LES To TT I TT NTS OS SINS SSN SS WET 
SR-91-001 Rubber Footwear October 31, 1991 The withdrawal of 


the GPT should be 
extended until the 
scheduled expiry of 
the GPT program on 
June 30, 1994. 
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Table E-3 


Safeguard Petition Decision in Place as of March 31, 1992 


Product and Date of CITT Expiry Date of 
Inquiry No. Country Tariff Item Recommendation Order in Council 
LLL 
SP-10.1 Pneumatic Inner 4013.10.00 or March 7, 1991 June 30, 1994 

Tubes from the 4013.90.90 


Republic of Korea 


Diagram E-1 
Import Safeguard Complaints by Canadian Producers 


Complaint is filed with Tribunal by domestic 
producers or persons acting on their behalf. 


Tribunal requests and receives any additional 
information necessary to ensure complaint is 
properly documented. 


Tribunal decides complaint is properly 
documented and notifies complainants and other 
interested parties that complaint is under 
consideration. ‘ 


Tribunal decides whether documented complaint 
and other information available disclose 
reasonable indication of serious injury from 
imports and complainants represent major 
proportion of domestic production, and whether to 
open Inquiry. 


Decision to initiate inquiry and full statement of 
reasons sent to all interested parties and notice of 
inquiry published In Canada Gazette. 


Decision not to initiate inquiry and full statement 
of reasons sent to all interested parties. 


180 days (or 270 days if 
complex) 

Public hearings are held 
and parties make their 
cases. 


If problem appears to result from dumping or 
subsidizing, complaint is referred to National 
Revenue, Customs & Excise. Process may be 
resumed at request of complainants if National 
Revenue does not act or terminates investigation. 


Tribunal decides whether there is serious injury 
resulting from imports and prepares report setting 
out finding and reasons. Report is sent to 
Government, complainants and other 


participants in inquiry. 


At any time during or after inquiry, 
Government may direct Tribunal 
to examine and report on any 
matter related to the inquiry. 


Government decides and announces any actions 
taken as result of Tribunal's report. 
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Diagram E-2 


Import Safeguard Complaints by Canadian Producers Concerning the GPT or CARIBCAN 


MPLAIN filed with Tribunal. 


Tribunal seeks and receives additional information. 


Tribunal determines whether there is reasonable 
indication of injury or threat as result of imports 


under GPT/CARIBCAN. 


Applicant advised with reasons 
that there is no basis for opening 


inquiry. 


If problem appears to result from 
dumping or subsidizing, complaint 
is referred to National Revenue, 
Customs & Excise. Process may 
be resumed at request of 
complainants if National Revenue 
does not act or terminates 
investigation. 


YES 


Tribunal initiates inquiry, publishes 
notice in Canada Gazette and 


advises known interested parties. 


180 days 

Public hearings are held and parties 
make their cases. 

Tribunal may make interim report in 
situation requiring urgent action. 
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Tribunal prepares report on 
injury, weighing impact of 
providing relief and assessing 
whether changing preference 
would provide significant relief. 


Report is sent to parties and to 


Minister of Finance for tabling 
in Parliament. 


Normally within one to three 
months of receipt of report 
Minister of Finance announces 
decision on relief. 


If Minister of Finance provides relief, 
Tribunal monitors the effect. 
Tribunal will issue Notice of Expiry of 
Relief approximately 10 months 
before expiry date. 


Canadian producers or manufacturers 
may request review and make case for 
extension of relief. 


Tribunal may 
conduct a review 
with public hearings 
if reasonable case 
made for extension. 


Tribunal reports to Minister of 
Finance on monitoring, whether 
there has been a review, and any 
findings and conclusions. 


Minister of Finance modifies or 
extends relief or allows relief to 
expire as scheduled. 


APPENDIX F 


Publications in Fiscal Year 1991-92 


1. June 1991 — Annual Report for the Fiscal Year Ending March 31, 1991. 


2. August 1991 — Canadian International Trade Tribunal Rules: Rules Governing the Proceedings, Practice and 
Procedures of the Canadian International Trade Tribunal. 


3. October 1990 — Safeguard Review (SR-91-001) — Rubber Footwear: GPT Withdrawal Review. 


4. December 1991 — An Inquiry into the Competitiveness of the Canadian Fresh and Processed Fruit and 
Vegetable Industry. 


5. March 1992 — Speaking Notes of an Address Made by the Chairman of the Tribunal at the Annual Meeting of 
the Canadian Horticultural Council on March 10, 1992. 


6. Bulletin — Vol. 3, Nos. 1-7. 
A series of pamphlets designed to inform the public of the work of the Canadian International Trade Tribunal are also 


available. Pamphlets in the series include: 


e |ntroduction to the Canadian International Trade Tribunal 


* Appeals from Customs and Excise Decisions 

* Dumping and Subsidizing Injury Inquiries 

+ Import Safeguard Complaints by Domestic Producers 

+ Import Safeguard Complaints Concerning the General Preferential Tariff (GPT) or CARIBCAN 
* General Inquiries into Economic, Trade and Tariff Matters 


Publications can be obtained through the Tribunal by contacting the Secretary, Canadian International Trade Tribunal, 
365 Laurier Avenue West, Journal Tower South, Ottawa, Ontario, K1A 0G7, (613) 993-3595. 
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TABLEAU 1.1 


CHARGE DE TRAVAIL DU TCCE POUR L’EXERCICE 1991-1 992 


Causes du Causes 

dernier regues ou 

exercice entreprises Causes Causes en Audiences 

qui ont été pendant décidées/ Causes suspens tenues Parties Visites 
reportées l'exercice Total rapports publiés retirées (au 31 mars 1992) (en jours) intéressées Témoins d’usine 


IO 


PREJUDICE 


Enquétes de préjudice concernant les 
droits antidumping et compensateurs 1 i 8 6 —~ 2 6 (23) 31 60 3 


Réexamens de préjudice concernant les 
droits antidumping et compensateurs 6 8 5 _ 3 5 (11) 21 36 21 


Avis d’expiration concernant les droits 
antidumping et compensateurs qf 10 9 _— 1 $.0. $.0. $.0. $.0. 


Réexamens des mesures de sauvegarde 1 1 1 (1) 


Avis d’expiration des mesures de sauvegarde 1 — 1 1 — — S.0. S.0. $.0. $.0. 


APPELS 


Loi sur les douanes 146 67 213 26 69 118 20 (22) 49 27 $.0. 


Loi sur la taxe d’accise 416 193 609 55 46 508 59 (62) 71 71 $.0. 


Loi sur les mesures spéciales d’importation 


Loi sur le droit a exportation de produits 
de bois-d’oeuvre 3 2 5 2 3 — S.0. S.0. $.0. S.0. 


Total 577 270 847 86 124 637 82 (87) 123 99 _ 


ENQUETES SUR LES QUESTIONS 
COMMERCIALES ET TARIFAIRES 1 1 2 1 = 1 10 (46) 308 186 43 
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